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Wednesday, 4 July 1990

THE SPEAKER (Mr Barnett) took the Chair at 10.00 am, and read prayers.

CONSTITUTION OF WESTERN AUSTRALIA - 4 JULY 1890 ANNIVERSARY

THE SPEAKER: I take this opportunity to indicate to members that on 4 July 1890 the Bill
enabling the Constitution of Western Australia was passed in the House of Commons.
Therefore, today is a very significant day in the history of Western Australia.

PETITION -PEEL INLET

Unobstructed Entrance Management Plan

MR NICHOLLS (Mandurah) (10.05 am]: I have a petition couched in the following
termis -

To: The Honaurable the Speaker and Members of the Legislative Assembly of the
Parliament of Western Australia in Parliament assembled.

We the undersigned call on the Government to implement and continually monitor a
management plan which will ensure a safe and unobstructed access through the
entrance of the Peel Wnet at Mandurah.

The safety hazard created with the fonnation of a sand bar at the entrance effects both
the recreational and professional fisherman alike and therefore presents a potential
risk to the general public, which is not regarded as acceptable.

Your petitioners therefore humbly pray that you will give this matter earnest
consideration and your petitioners, as in duty bound, wil ever pray.

The petition bears 212 signatures and I certify that it conforms to the Standing Orders of the
Legislative Assembly.

The SPEAKER: I direct that the petition be brought to the Table of the House.

[See petition No 73.]

COMMITTEES FOR THE SESSION - JOINT STANDING COMMITTEE ON
DELEGATED LEGISLATION

Road Traffic Code Amendment Regulations 1990 - Report Tabling

On motion by Dr Edwards, resolved -

That the report be tabled.

[See paper No 374]1

MEMBERS OF PARLIAMENT - LEAVE OF ABSENCE
Watt, Mr Leon

On motion by Mr Clarko, resolved -

That leave of absence be granted to Mr Wan (Albany) on the grounds of urgent
public business.

MOTION - G OVERNMENT BUSINESS

Standing Orders Suspension - Grievances, Bills

MR PEARCE (Armadale - Leader of the House) [10.09 am]: I move -

Thatuntil 6July 1990 -

(a) Government business shall take precedence on Wednesdays as on
other days;
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(b) -Standing Orders Nos 224 and 225, relating to Grievances, be
suspended; and

(c) so much of the Standing Orders be suspended as is necessary to enable
Bills to be introduced without notice and to proceed through all stages
on the day on which they are introduced, and to enable messages from
the Legislative Council to be taken into consideration on the day on
which they are received.

Members will be aware that this is a traditional motion which is always moved towards the
end of a session in order to allow the operations of this House to be handled a little more
expeditiously than previously. It provides for the Government's legislative program to be
rounded off and for the House to go through its normal last minute scramble. Since I have
been Leader of the House it has been my consistent policy to introduce this motion as late in
the session as possible. In the days when I was in Opposition this motion would be moved as
early as four weeks before the end of the session.

M~r Blaikie: They were under entirely different circumstances. The way you have conducted
this House is an absolute sham.
Mr PEARCE: That is not what the member for Vasse tells me privately and he knows that.
He should not make a display and then come roaring around to me later to make
arrangements about the operations of the House for the remainder of the week. I have tried
very hard to introduce this motion as late as possible, and in the normal course of events it is
only in the second last week. This session I had hoped to avoid moving this motion
altogether because, in what has been a truncated session with an unduly long Address-in-
Reply debate, there has not been much opportunity for either Government business or private
members' business.
Mr Macinnon: You missed two weeks.
Mr Lewis: You extended the Address-rn-Reply debate for the two new members.
Mr PEARCE: I will take the blame for one day of the Address-in-Reply debate, but the
Opposition can take the blame for the other four weeks.
Mr Macinnon: Two weeks -

The SPEAKER: Order! May I have an indication from the Opposition members who are
interjecting whether they would Like the call after the Leader of the House or whether I
should let them interject and accept that as their speech? I am happy to go either way, but let
us not have it both ways.
Mr PEARCE: I think the Hansard reporter should be describing this as a speech by the
Leader of the Opposition with interjections by me.
It has been necessary to move this motion as a result of the undue length of time taken on the
State Employment and Skills Development Authority Bill last week. However, I inform the
House that I have had a meeting behind the Speaker's Chair with the Opposition's manager
of business, the member for Marmion, and the deputy leader of the National Party in which I
proposed that we should, on a day by day basis, set a legislative program to be covered in
that day. If we can meet that program in each of the three days of the week the Government
will make available tomorrow afternoon a sufficient amount of time for the Opposition to
cover matters of private members' business which are of priority to them. The member for
Marmion and the deputy leader of the National Party have indicated to me in provisional
terms the business they would like dealt with in that way. I was encouraged by the progress
made yesterday and I am encouraged at the possibility of progress being made today.
Although we are going through the process of streamlining the business for this week, the net
effect of it will be to shift private members' day from Wednesday to Thursday. I have given
a guarantee that private members' business can be dealt with provided the rest of the
business can be accommodated at a time which is reasonable; that is, during the course of the
afternoon and not tagged on to the end of the session, for example, at 10.00 pm or 11.00 pm
tomorrow. On that basis I trust that members will be 'prepared to accept my motion, the
outburst of the member for Vasse notwithstanding - although I expected the Opposition to
make a song and dance about private members' day being cancelled. I make this request of
Opposition members: In doing so, whatever their public utterances I ask them to please
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accept in the deep recesses of their secret minds that the Government is making a big
concession by having private members' business on the last day of the session.

Mr MacKinnon: You sit less than has any other Goverrnent in Western Australia.

Mr PEARCE: That is not true. I have produced figure after figure to demonstrate the lack of
truth in that statement. In fact, the Leader of the Opposition and I were elected on the same
day in 1977 and I had to wait from February 1.977 to some time in August or September for
the House to actually sit. I sat in the office I was allocated downstairs for nine months
working on my maiden speech and I still messed it up.

Several members interjected.

Mr PEARCE: We met for half a day to elect a new Speaker, the current member for Darling
Range, and then we did not sit for months. Members opposite should not tell me that this
Government has sat less than has any other Government because it is not tine. What is true
about this Government is that it has made more time available to the Opposition than has any
other Government.

Mr Macinnon: Question time has been pulled back and you know it. Dorothy Dix
questions are abused as never before and you know it.

Several members interjected.

Mr Macinnon: It is absolute nonsense and the Leader of the House caninot even say it with
a straight face.

Mr PEARCE: Of course I can. Government members have been averaging three questions
in the last few weeks.

Mr Macinnon: You were saying to the rest of Australia "Look at our example of building
societies and credit unions", and Victoria did.

Mr PEARCE: The Leader of the Opposition shows an unbelievable level of short-
sightedness in this matter.

Dr Lawrence: He is agitated.

Mr PEARCE: Yes, he is agitated. If we spend too much time on this motion we will be
using tomorrow's potential private members' time. The Government has always done its
best to make room available in parliamentary time for the Opposition and the Opposition
should have no reason to complain about it. We were not dealt with anywhere near as kindly
when we were in Opposition; that is, dealing with this motion in the last week of the session
and making an alternative provision for private members' business, which is going much
further than Governnents were prepared to do when we were in Opposition. The
Government is doing it because it thinks it is a fair thing.

MR CLARKO (Mannion) 110.16 am]: Mr Speaker, -
The SPEAKER: It would appear the member for Marrnion was not a party to the
arrangement I had with the Leader of the Opposition.
Mr CLARKO: I am not aware of that arrangement, but I wish to speak to this motion. I
have been the Opposition's leader of the House for only three weeks, which is a very short
time. During that period I have found my interactions with the Leader of the House
appropriate.

For a long time there have been problems at the end of sessions, particularly at the end of
each year, and that situation has prevailed since this present Government's occupation of the
Treasury benches; that is, since 1983. We have a situation where presumably this House will
rise tomorrow with still a great deal of legislation on the Notice Paper. The reason for that is
that this session commenced far too late this year. The change from April to May which was
done for partisan political purposes has had the effect of truncating this session and has
meant that we have had insufficient time to deal with the business of the House. Not only
did this session start too late, but also we had the unusual position taken by the Premier
whereby all members were supposed to speak in a quieter voice and, in addition, we were not
to be in this'place any time after 5.00 pm. It is like a reverse Spanish effect - in Spain the
people sleep after lunch, but here the proposition is that we sleep after dinner.

Mr Taylor: When do you wake up?
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Mr CLARKO: The Deputy Premier has never woken - a nugget in each pocket and that is all
he has ever done.

The House is now sitting in the mornings and on only one night. The only other night this
House sat was last Wednesday and obviously this practice has had an effect on the amount of
business being covered. It caused a problem for my colleagues when the Leader of the
House stated yesterday that private members' business would not be brought on today. Some
members were keen to deal with grievances. While the Leader of the House has indicated
that tomorrow afternoon will be the equivalent of private members' day the Opposition
requests that it be given the normal amount of time that it would otherwise have had.
Opposition members have several notices of motion which they want to deal with and the
same applies to the National Party, although I am not speaking for that party. Also, members
would like to give their second reading speeches to three Bills, which would take
approximately 1.5 minutes for each Bill. I have asked the Leader of the House to
accommodate that as well as three private members' motions - two from the Liberal Party
and one from the National Party.

Perhaps the Leader of the House, in his summing up, will comment on whether the new
hours have worked this session. He said that he will give details to this House later but I
would appreciate some comments now about whether he feels the new hours have been
satisfactory.

Mr Pearce: I don't get a right of reply. I reiterate what I said to you privately. Provided
reasonable progress is made through the legislative program I agree to the motions and the
three second reading speeches the Opposition wants to make being fitted into the program
tomorrow. With regard to the new hours, I have said previously that I will be circularising
all members for comment and an interparty discussion will be held before a decision is made
about that.

Mr CLARKO: I thank the Leader of the House for those comments. The Opposition will
require appropriate time to deal with private members' business. It is important, as the
Leader of the House indicated, that discussions be held between him, the deputy leader of the
National Parry and me before the spring session to look at not only this matter but also
possibly Budget procedures. One of my colleagues, the member for Vasse, has done
considerable work on that matter and will make a valuable input when that stage is reached.

While I understand the Leader of the House's argument that notice of the changes was given
as late as possible so that the House could continue with the previous arrangements - that is a
good argument - maximum notice would be appreciated in order that not only can those
matters be attended to, but also anything else that arises from matters on the agenda. The
Opposition intends to act responsibly in relation to the business of the House. It looks
forward to negotiations with the Government and an appropriate time being provided for
members to express their views. Only in that way will the running of this Parliament
improve. There is a grave need for it to improve.

MR HOUSE (Stirling) [10.22 am]: The National Party is happy to proceed with this
arrangement with the Govemnment. As the Leader of the House indicated, some
arrangements were made behind the Chair yesterday. I am pleased he said today that he is
prepared to honour the comm-itment to allow private members' business to be placed on
notice for tomorrow. The arrangements made in regard to that have been outlined by the
member for Marmion.

The program for this parliamentary session went wrong early in the Address- in-Reply
debate. That debate should be speeded up. Standing Orders should be examined also so that
the Address-in-Reply debate does not take so long in future. I am not against amendments
being moved, but the number of speakers in the debate should be limited.

Further, the Government made a commnitment that after this session it would examine sifting
times on Wednesday night. It is my view and the party's view that sitting times for this
session have not worked. The National Party would prefer Parliament not to sit on
Wednesday morning so that committee meetings can be held and members are able to get on
with other business. The National Party would prefer the House to sit on Wednesday night.
Yesterday, the Leader of the House gave the member for Marm-ion and me an undertaking
that he would meet us during thte recess and discuss some of these matters, including the
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committee system for examining the Budget. I amn happy to do that on behalf of my party.
Some fruitful discussions about that could be held which, by looking at the relevant Standing
Orders, may speed up the business procedure of Parliament. The National Party supports this
proposal.

MR BLAIKiE (Vasse) [10.23 amJ: My comments are in line with chose already made by
the member for Ma-mion, the "Opposition leader of the House", and the deputy leader of the
National Party. I am disappointed that the Government moved to suspend Standing Orders
to deny private members their time to speak. Notwithstanding the agreements that have been
made, a number of members wanted to raise grievances against the Government and they
will now be denied that opportunity. Also, notwithstanding the efforts by the Leader of the
House, the general conduct of Government members has caused the House to sit for
prolonged and fairly difficult hours. It behoves him to bring some rationale to the conduct
by his members which, apparently, he has not been able to do. The Premier has preached
that moderation and reasonableness should be shown by all members of the House. Those
standards have been adopted by the Opposition, but we have not seen them adopted by
members of the Government. It is all very well for the Leader of the House to make pleas for
reasonable behaviour but it must come from the Government side also.

Grievance day is a very important day. Today, the member for Melville wanted to raise a
grievance about a series of roads which have been closed because of this Government's
political actions.

Mr Pearce: If that is about the roads in Fremantle, we have had that debate twice already.

Mr BLAIKIE: The Leader of the House may laugh about it, but it is a serious matter. I warn
him that by denying the member the opportunity to raise this issue by way of a grievance
today, he is postponing the evil day and the member will have his time in due course. It may
be two or three months down the track.C
Mr Pearce: He can have it tomorrow if he wants to give notice of a motion today. Even
though it is late, I am prepared to allow the Opposition to have an opportunity to raise its
grievances.
Ms MacKinnon: He is talking about stating a grievance which cakes about 10 minutes.

Mr BLAMKE: The Leader of the House knows full well about the opportunities that are
provided to members in the grievance debate. The matter was serious and that member has
been denied the opportunity of raising it in the grievance debate.
The Minister for Local Government has had the audacity to advise members of a series of
local government seminars being held around the State. All south west members received
their advice of a meeting in Bunbury on Monday by priority paid mail received midday on
Monday! That indicates the lack of courtesy shown by the Government to members of the
Opposition. Did the member for Bunbury get his advice before Monday?

Mr P.1. Smith: I received mine at m-idday on Monday.

Mr BLAMKE: Is chat not an insult?

Mr Troy: It shows there is no favouritism.

Ms BLAJKIE: It is an insult to the members concerned and indicates gross mismanagement.
The Minister for Local Government is not here; he is swanning around in Rome or Greece or
on one of the African islands.

Mr Pearce: He is in the Eastern States.

Mr BLAMKE: Well, in the Eastern States or wherever. The Premier should know that these
actions are taking place. The grievance debate would have given members the opportunity to
raise that issue and to expect an explanation for it. I have used this opportunity in the debate
on the suspension of Standing Orders to state my concern.

As far as country members are concerned, the new sitting hours are not satisfactory. The
member for Marmion indicated that, come five o'clock on Wednesday evenings, the House
is put to bed when it could continue sitting. While an attempt has been made to improve the
sitting hours, it has been unsuccessful.

I object to the fact that the suspension of Standing Orders takes away the opportunity for
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members to state their grievances. The Government could have signalled its intention in this
regard two or three weeks earlier. Instead it did so at the eleventh hour and denied members
an opportunity to hear the Government's explanations. The Government has only postponed
the evil day and it will be far worse for it in two or three months' time when the matters are
raised then.
Question put and passed.

BILLS (3) - INTRODUCTION AND FIRST READING
1. Financial Administration and Audit Amendment Bill

Bill introduced, on motion by Dr Lawrence (Treasurer), and read a first time.

2. Racecourse Development Amendment Bill

Bill introduced, on motion by Mrs Beggs (Minister for Racing and Gaming), and
read a first time.

3. Mining Development Act Repeal Bill

Bill introduced, on motion by Mr Canf (Minister for Mines), and read a first time.

ACTS AMENDMENT (GOLD BANKING CORPORATION) BILL
Third Reading

Bill read a third time, on motion by Mr Taylor (Minister for Finance and Economic
Development), and transmitted to the Council.

STATE EMPLOYMENT AND SKILLS DEVELOPMENT AUTHORITY BILL
Third Reading

MR TROY (Swan Hills - Minister for Productivity and Labour Relations) [10.34 am]: I
move -

That the B ill be now read a third time.
Very extensive debate has taken place on the SESDA Bill in this House during the past
week, and that is indicative of the importance of this reform for Western Australia. I am
pleased to note the substantial level of support forthcoming from both the Liberal Party and
the National Party with regard to SESDA and its importance to every individual in this State.
Debate during the Committee stage focused on four key areas: Firstly, the need for better
coordination of the skills development in the State; secondly, the need for the SESDA
network to be industry driven; thirdly, the tripartite consultancy process and the urgency of
agreement on reforms; and, fourthly, the accountability of the SESDA network.
The key issues of agreement across these areas have been evident in the amendments to this
Bill. Those amendments are essentially in two forms: Firstly, those agreed upon following
the introduction of the Bill last year and a further round of consultation undertaken with
industry and other involved people. I want to put on the record that consultation did not
begin as a result of the introduction of the Bill last year; a substantial amount of consultation
on this whole process began four and a half years ago. The second group of amendments are
those proposed by the Opposition parties during the debate, which were accepted by the
Government. It is acknowledged that many of those amendments are mechanical. The
Government believes they add elements of clarity to the Bill and, in fact, to some degree
there is duplication because of misunderstanding of the provisions of the Financial
Administration and Audit Act. The Government is happy to accept those amendments, if
that provides greater comfort to the Opposition.

On the question of better coordination, it is agreed that the present system is far too
fragmented, and that improved coordination is absolutely essential if we are to gain from the
improved efficiency of the State's training system and the relationship between skills
development and productivity in the work force generally.
I comment briefly on the industry driven network: The process of SESDA is industry driven.
It is not a top down but rather a bottom up process which is extremely dependent on the
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industry employment and training councils having a predominant role. They must drive the
SESDA network, and that is why they are autonomous to a very great degree and are not
simply relegated to the position of subcommnittees in a SESDA advisory network, as some
people suggested they should be, The Government has purposely made sure that the
legislation is not overly prescriptive in the formation, scope and structure of the IETCs. No
specific model has been set for the IETCs because the Government wants industry to make
decisions on the various appropriate models of representatian and structure for each sector.
We need that flexibility. The IETCs may have skills providers as members but this is a
matter for the particular industry to determine. The Government has no objection if that is a
requirement of the councils. The State and Federal Governments' representation will
reinforce accountability. The SESDA legislation will give LETCs a major say in the State
funding of training systems.
With regard to the tripartite process, tripartite representation in voting procedures in the
SESDA legislation is much more flexible than exists under the present Industrial Training
Act. That Act was passed by the Court Government in 1975. The Industrial Training Act
established representation on the peak body; that is, the industrial training advisory council
and its subsidiary boards, by nominations from the Trades and Labor Council and the
Confederation of Western Australian Industry. Decisions are made under that legislation by
simple majority. The arrangements established by the Court Government seem totally at
odds with the line taken by members of the Liberal Party in this debate. It raises the
interesting thought: t5 years for change while the world gets further ahead of this State. We
must move much more speedily than we are currently doing. The Liberal Party has
suggested that no organisations be named as nominating bodies and that decisions be made
by consensus. I appreciate that it has not been easy for the Liberal Parry to come to that
position. It has required redefinition of the Concise Oxford Dictionary's meaning of
"1consensus" to mean unanimity rather than agreement by majority. The members of the
Liberal Opposition who have done their homework - and it is obvious that some of them
have - must know that the line they are running is at odds with the position taken when that
parry was in Government and, fturther, does not represent the overwhelming view of industry
in this State.

I recognise that small business must be involved and nothing in the legislation precludes that
involvement. F am sympathetic to the view that an employer from the small business sector
should be included in the authority. Despite repeated requests by me throughout this debate,
and an undertaking by the member for Kingsley to name groups, the Liberal Party
representatives in this debate have given no evidence of whom the Opposition spokespersons
were representing. The National Party has indicated concern for the small business sector. I
am presuming that that concern includes the farming community. Contrary to the
submissions of members opposite, deletion of mention of the Government, the Trades and
Labor Council or the Confederation of Western Australian Industry will weaken this
legislation. The absence of those three key players from the representation is not acceptable
at this stage of the SESDA network development; it certainly fails to recognise that the main
players - those three peak groups I have mentioned - have been the main players in the past,
are the main players in the present circumstances and will probably remain so well into the
future.

One could draw the analogy here of fringe players joining in the game after the hard effort
has been run up to three quarter time and the team is 10 goals in front and wanting to take
over some of the pickings from being in the best play. I am also very much aware that many
employers who support this Bill view the Liberal Party's position in this House on this em
with great concern.

It was interesting to note the flood of mail I have received in the past 24 hours which was
strongly supportive of this legislation. That mail has been forwarded directly to upper House
Liberal Party members. It is an indication of the loss of faith and the feeling that the Liberal
Party has not been adequately advancing its views in this place. It is important to remember
that a major objective of this Bill is to provide a coordinated network where maximum
agreement from all major stakeholders is achieved.

My fourth and final point relates to accountability. This matter has been raised by the
Opposition, I suspect more as a result of an absence of comprehensive understanding of the
Financial Administration and Audit Act than an extended period of experience with the
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stringent provisions of that Act. Nevertheless, the Government has agreed to incorporate a
number Of proposed amendments which duplicate the provisions of the FAA Act in an
endeavour to reassure those members of the Government's intent regarding SESDA.
Provisions within the FAA Act reinforce strategic planning and annual reports based on
public accountability. As Minister I have given additional undertakings to carefully monitor
the activities of the authority. That will require bimonthly reports for the first two years of
the operation. A stringent control mechanism will be placed on the legislation in ths
introductory period.

In conclusion, the urgency for the establishment of SESDA has not abated. Indeed, the
pressure for SESDA reform increases each day. Much has been made of the impact on
Western Australian industry by the Commonwealth's training guarantee, the national skills
standard set by the national training board award restructuring and our increasingly difficult
position in the international marketplace. There is no doubt that the larger States of Victoria
and New South Wales - particularly with their strong manufacturing bases - are playing a
prominent part in developing national training policies that simply do not take into account
the needs of resource-based economies such as that of this State.

The opportunity exists through SESDA for Western Australian industry to set its own
policies and strengthen its hand at the national level. Now is the tune for decisive reform of
a fragmrented and ineffective training system. The SESDA reform is not something invented
last week in a knee-ierk reaction. It is, in fact, the culmination of more than four years of
industry input and Statewide debate and consultation. It is vital that this Parliament establish
SESDA and pass to industry control of the mechanisms for skills standards and training
policies in this State.

Failure to support this Bill will see, within two parliamentary sitting days of the former
member for Cottesloe's clear indication of the undesirable trend of Federal/State
relationships, this House, which is supposed to be defending this State's position, surrender
control of vocational training to the Federal Government. That is one of the most crucial
elements that have emerged in debate at this stage. I commend the Bill to the House.

MRS EDWARDES (Kingsley) [10A45 am]: I have taken a keen interest in this Bill and
spent much time and hard work on it. I do not think that members opposite can doubt the
amount of work the Opposition has done in reviewing and analysing the Bill before the
House, not only this year but also last year when it went through extensive consultation and
negotiation.

I have said repeatedly that the Opposition supports skills legislation. It is apparent, from
rumours spreading in the community, that it is thought we do not support such legislation.
We would support SESDA with the amendments which we feel are quite proper. I repeat.
therefore, that the Opposition does support skills legislation. Like the Government, we
believe that training reform is essential if we are to secure a work force with skills relevant to
the industrial and economic growth opportunities in this State.

Skills legislation is important to provide the coordinated framework to support industry.
That is not to say that the present form of the Bill is the only type of framework that could
play that coordinating role; that the obvious functions and decision making processes
outlined in the Bill aire the best way to achieve that coordinating role; or that the constitution
of the authority, the board and the IETC are the best that can be achieved.

We have before us an opportunity to achieve a unique position for Western Australia. It is
important that the Opposition peruse this legislation in that light. Its role, among others, is to
analyse extensively proposed Govemnment legislation; that is the role of every member Of
Parliament. The consequence of that analysis is to allow the community and those affected
by intended legislation to have a substantial input and to comment on what the legislation
seeks to achieve. Had the Opposition not pointed out to the Minister that serious concerns
were held, I do not believe he would have carried out further negotiations after the 1989 Bill
was introduced. We played an important role in ensuring that the amendments made after
that time were put in place.

The Opposition canvassed a cross-section of the community that would be affected by the
Bill. It received comments from people who supported the Bill and others who did not
support it. The Minister has asked again this morning whom we are representing. We
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represent all those people who will be affected by this legislation. We represent the
constituents who voted us in, including the small business sector, the Chamber of Mines of
WA, the Australian Small Business Association and the Chamber of Commerce and Industr
Inc (WA). The Minister is not the only member to receive extensive calls and letters during
the past 24 hours from people concerned about this legislation.
It is very simple for me to respond to those people's concemns by talking to them and putting
forward our position. We are not opposed to this legislation but we are concerned about the
degree of union control on the tripartite body. The Opposition has examined this legislation
to see whether it will be of benefit to the business comimunity and to the community at large.
Ft became obvious after our detailed consideration that even the Minister did not have a clear
understanding of evety aspect of his proposals and that it was incumbent upon the
Opposition to move constructive amendments to this legislation which will be of benefit to
the whole community and not just to a narrow section of the industrial relations club.

This industrial relations club comprises the Government, the Confederation of Western
Australian Industry and the Trades and Labor Council of WA. The Confederation of
Western Australian Industry has traditionally perceived itself to be the peak employer body
in Western Australia. However, that is not the case. There are other major employer
organisations which represent a far greater spread of employers than does the confederation,
and whose interests have not been taken into account or recognised by this Government. Itris
time that the Government did not just assume that the confederation is the major employer
organisation in this State. It may be convenient for the Government to make that assumption
because of the deals that it does with the confederation and because of the sponsorships that
take place. A rumour which has been going around this week is that the former executive
officer of the Confederation of Western Australian Industry, Bill Brown, is to be the
chairperson of the authority.

Mr Troy: That will not be the case.
'Mrs EDWARDES: My argument about the confederation not being the major employer
body applies also to the Trades and Labor Council of WA, which certainly cannot be said to
represent all employees or unions in Western Australia. The Government's proposed
tripartite body is to comprise representatives of the Government, employers and employees,
but that does not necessarily mean that those particular bodies should be specified in the
legislation. Were the Government seeking to establish such a tripartite arrangement it should
have no qualms about accepting our proposed amendment that those particular bodies not be
specified. Were the Government to acknowledge only the TLC and the Confederation of
Western Australian Industry as representing employees and employers respectively, it would
be out of touch with reality, and the provision of skills training in Western Australia would
not be as effective as it could be. I have asked previously whether the Government has
another agenda. Is the TLC's insistence that it be named in the Bill as the sole employee
representative perhaps a question of its seeking to achieve greater power in those areas in
which it presently has no influence and control?

I give the Minister credit that after bniefmngs with his senior advisers, he has acknowledged
that some of the comments made by the Opposition are constructive and that some of our
proposed amendments have merit. It is very easy for the Minister to assert that the
Opposition's views are merely a reflection of the views of the Chamber of Mines of WA, but
I am sure that after having given this matter some consideration members opposite will admit
that is not the case. The Opposition has approached this legislation on the basis of
commonsense. We have considered how it will operate in a practical sense, and of what
benefit it will be to the comnmunity. Far too often in this House legislation is passed without
its being debated fully, and often people in the commnunity do not even know of that
legislation's existence. This has been the case particularly in respect of small business.
Members on both sides should look seriously at each piece of legislation which comes into
this House and analyse its impact on the thousands of small businesses which are being
forced into bankruptcy at a very rapid rate because of the continuing impositions made on
them by the Government bureaucracy, without adequate representation being made on their
behalf.

Our amendments propose, first, to change the constitution of the authority, the board and the
IETCs so that it will not be necessary to prescribe that the TLC or the Confederation of

3262 [ASSEMBLY]



[Wednesday, 4 July 1990J126

Western Australian Industry will represent employees and employers respectively. The
Minister will be able to appoint members of those organisations if he so desires. Were the
Government to accept this amendment, it would provide the opportunity for consideration of
a wider number of nominations. 'The Pastoralists and Graziers Association has stated there
should be wider representation on the authority. That association and many small businesses
and other employer groups are concerned that their views may not necessarily be heard.
There must be greater flexibility in this legislation to ensure that the people who are
appointed will represent all employers and employees.

Second, the Opposition believes it is important to ensure that this legislation is. industry-
driven through the decision-making process because, as the Minister has acknowledged,
without industry support this legislation will not work effectively. I do not propose to repeat
our other amendments, a number of which deal with improved accountability of the authority
to Parliament. The Opposition supports the aims of this legislation. We will be happy to sit
down with the Minister and to continue negotiations on our proposed amendments prior to
the debate that is to take place in another place. I refer to an article in The West Australian of
Wednesday, 4 July, which stated that, "Mrs Edwardes said the Opposition's stance on the
Bill in the Legislative Council had not been decided." That statement is totally untrue. The
Opposition's stance has not changed. The Opposition is willing to discuss its proposed
amendments with the Government before the vote is taken in the other place to see whether
we can come up with a Bill that will be effective and that will be satisfactory to members on
both sides. The mere fact that this legislation is now to go to the Legislative Council does
not mean that the Opposition in this House will not have a say about any amendments that
are to be made to the legislation.

The article said also -

TLC secretary Clive Brown attacked the Opposition's stance on the legislation ...
"if that's the intellect of people making very important decisions affecting the
ordinary working people of WA, there isn't much hope for the future", Mr Brown
said.

Mr Brown was not attacking the level of intellect but the type of intellect. He would prefer
that this Bill come before this House and that we just rubber stamp it. He assumes that the
Government and the TLC know what is best for the business community and for the
community in general. I intend to ensure that every piece of legislation that comes before
this House is scrutinised and debated thoroughly. The Opposition will also make sure people
in the community understand what legislation is being passed. The secretary of the Trades
and Labor Council may want to be on the wrong side of the Opposition, however, if he
wishes to be appointed to the authority when the Opposition is in Government, attacking the
man or the woman will not endear the Opposition to him. Were he concerned that the
Liberal Party when in Government would not intend to appoint the secretary of the TLC to
the authority, that sort of comment reflects his intellect and vindicates our concern. It is
because of that sort of comment that the Opposition is concerned that the best person may
not be appointed. The. Opposition wants to prevent union control of the State Employment
and Skills Development Authority at the authority and board level. The Opposition also
wants to emphasise skills rather than industrial relations components, to ensure, firstly,
accountability, and, secondly, that SESDA is driven by industry and does not succumb to a
bureaucracy imposing its will.

The Opposition has received a report from Allen Consulting Pty Ltd referring to the national
training body which stated -

In short, the developments occurring at the national level will have to be responded to
in Western Australia whether through SESDA or some other Western Australian
co-ordination/advisory mechanism(s), but SESDA not proceeding will not herald
massive loss of control over training in WA to Federal Government or to national
influences generally, providing there is a strong and active response to training
developments by industry bodies in the State.

The matter is now in the Minister's hands. The Opposition has stated its position. It is
willing to sit down and discuss its position with the Minister. The Opposition wants a
coordinated framework to be put in place to ensure that skills training proceeds in a more
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coordinated fashion in the best interests of Western Australia. [t is up to the Minister to do
something about that.
MR TRENORDEN (Avon) [11.04 am]: 1 do not intend to go through the arguments put
forward in the second reading debate to emphasise how important training is to industry. It
is difficult to see how any progress will be made without unity on training issues in the
employer sector. The problem in the marketplace at the moment is that no unity exists
among the employers. This House was told last year by the Minister that industry agreement
had been obtained for this legislation, but it is now obvious that it has not been given.
Despite what the Minister says, many people are putting pressure on this House; small
business is playing no small part in those concerns. We, as members of Parliament, are here
to l isten to their points of view; we are not here to represent the Trades and Labor Council or
other large organisations. Small businesses operate in our constituencies and we should be
listening to them. It is not the National Party's role to take industry to the trough and force it
to drink. Industry must become thirsty from its own exertion. Until that happens the
National Party will not impose a system that is not wanted. The Minister has not been able
to attract enough employer unity.

A whole stack of businesses do not understand the intentions of this Bill. Only half a dozen
organisations in the small business community know of this Bill. All they know is what they
have read in The West Australian and other periodicals, and it is all bad news. Those small
businesses represent the bulk of employees. The information in those newspapers and
periodicals is not correct, but the National Party does not intend to tell the small business
community what is correct. It will not do that work on behalf of the Government; the
Government should do it. When the Governimern does so it can come to the National Party
and talk about making some changes to the Bill.
The National Party has some concerns about areas of the Bill but in general it agrees with the
Bill. It agrees training restructuring is necessary in this State; however, it is not prepared to
drag the industry to the trough to try to force it to drink. That is something the National
Party should not have to do but which should be done by the Minister. The National Party
does not intend to include industrial relations in this Bill. It has no interest in the TLC or the
Confederation of Western Australian Industry. It wants to facilitate a climate in this State in
which employers and employees can meet to discuss training methods which would benefit
the State.

Utterances by Mir Brown and others are like water off the National Party's back. It has
listened to Mr Brown before. It does not intend to deal with a slippery character Like him.
The National Party is not impressed with what the secretary of the TLC has said because he
is not able to back up his words with action. The National Party is interested in establishing
a training system that works and will talk to the Minister about that. I indicated to the
Minister, the TLC and other interested parties that the National Party is more than happy to
be involved in communications which are necessary to get some form of State Employment
and Skills Development Authority established. However, I am afraid that at this stage we do
not seem to be any closer to providing this. I have given commnitments to people to Fnd
some cracks in the argument.

MR THOMPSON (Darling Range) 111.08 am]: I regret that I was not in the House when
the second reading debate took place.
Mr Pearce: We regret that the member is in the House during the third reading.

Mr Th4OMPSON: I am glad I am here for the third reading.

The SPEAKER: Order! I do not want to pre-empt what the member will say. I know that
with his wide knowledge of the Standing Orders he is aware that the third reading stage is
not as wide as the second reading stage.

Mr THOMPSON: I know that, Mr Speaker, and that is why I am sorry I was not here for the
second reading. In recognising the constraints to which one is obliged to adhere in the third
reading, I must be very circumspect. Australia is missing out on many opportunities to
increase its standard of living. In my view skills development in Australia is at a much lower
stage than it should be because adequate training systems are not in place and employers in
Australia are not facing up to their responsibilities in training the people who may be
required to assist in the operations of their businesses.
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I was fortunate enough to be included in a group of interested Western Australians which
toured Western Europe a few months ago for the express purpose of having a look at training
systems in other pants of the world. I was extremely impressed with what I saw there. It
highlighted to me, firstly, the need for the Australian comnmunity to get away from its
confrontationist attitude as far as industrial relations are concerned. It also demonstrated to
me the need for closer cooperation in the matter of training.

The principal opposition from this side of the House to this Bill is with respect to the
representation there should be on the body which will oversee the training. I urge those who
are opposing this measure not to throw the baby out with the bath water, because that is what
will happen if the same attitude is adopted by the conservatives in the Legislative Council as
has been adopted in this House. My fear is that the Bill will not pass and we will finish up in
precisely the same position as we are at this moment. The Opposition should allow the
legislation to pass. If members are concemned about certain aspcts of it, they should
continue negotiations to have amendments put in place which would make it more acceptable
to them. I appeal to members of the Opposition not to bring about the situation where the
legislation is defeated, because the wider interests of the Australian community will not be
met by that.

Mr Trenorden: If the Government will accept a situation where industrial relations is not a
part of the Bill, the system would be far more manageable and the State would be better off.

Mr THOMPSON: That may be the member's view, but it is not a view shared by many
people, including people from the right of the political spectrum in our community. The
Confederation of Western Australian Industry and many ocher industry organisations support
this legislation. It is true that other bodies representing employers are opposed to it.
Mrs Edwardes: It is called socialisation.

Mr THOMPSON: I do not think it is called social isation.

Mr Strickland: If that argument holds true for the Government, why does it niot want
something in place? Why does it nor agree to the amendment, get it in place, and then we
can debate it?

Mr THOMPSON: There will be arguments, I suppose, as to which should prevail, but my
concern is, because the conservatives have the numbers in the Legislative Council, this Bill
could be defeated and we will be back to a situation where we have no effective method of
training. Many employers in this State are not accepting their responsibilities. I see
examples of that daily. If we do not have a system of formalised training, we will not reap
the rewards this country so richly deserves.

Mr Trenorden: It is union power. If we do not amend it, these people will walk away firom
it.

Mr THOMPSON: [ do not chink that will be the case at all. How can it be union power
when we have as a party to this Bill the Confederation of Western Australian Industry? How
can that be union power? How can it be union power when the Master Builders Association
is in favour of it?

Mr Cowan interjected.

Mir THOMPSON: If there are examples of that, those cases should be explored. On the
other hand, all is not sweetness and light from the employers' side either. I have come across
some pretty rugged employers who have used their powers in very unjust ways. Only
yesterday I came across a case concerning a loyal employee of a company. I shall niot
mention the name of the employee or the company because I do not have the man's authority
to do that, but I feel very strongly about this matter. This employee was accused of having
stolen seven 3/4 by.6-gauge wood screws. He denies it. No charge has been laid against this
man, but he has been dismissed from his employment. He is 54 years of age, arid he has
absolutely no chance of getting another job at the age of 54. In my view that employer has
exceeded his authority. This man denies that he has stolen those seven wood screws, but he
has been thrown out of the door. There are examples where employers exceed their
authority, and that is one.

Members of the Opposition should not preach to me that all the ils are on the side of the
trade union movement. In many situations I think the trade union movement goes beyond
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the pale, and members will hear from me on those issues as well; in fact they have heard
from me on those issues. But in respect of this matter, the Government has initiated a
tripartite process of bringing this legislation to the House. It does not meet with the total
satisfaction of some employer groups in the community, as it does not meet with the
satisfaction of the conservative side of politics in this place, but in my view it is a step in the
right direction, and I urge the conservatives in this Parliament not to throw the baby out with
the bath water.

MR TROY (Swan Hills - Minister for Productivity and Labour Relations) [11.17 am]: I
thank members opposite for their opinions on this issue. I underline the urgency of having
such an authority in this State.

Question put and a division taken with the following result -

Ayes (28)
Dr Alexander Mr Donovan Dr Lawrence Mr Taylor
Mrs Beggs Dr Edwards Mr Leahy Mr Thomas
Mr Bridge Dr Gallop Mr Marlborough Mr Thompson
Mrs Buchanan Mr Graham Mr Pearce Mr Troy
Mr Canr Mr Grill Mr Read Dr Watson
Mr Catania Mrs Henderson Mr Ripper Mr Wilson
Mr Cunninglun Mr Kobelke Mr D.L. Smith Mrs Watkins (Teller)

Noes (19)
Mr Ainsworth Mns Edwardes Mr Mensaros Mr Trenorden
Mr Bradshaw Mr Grayden Mr Minson Mr Fred Tubby
Mr Clarko Mr Lewis Mr Omodei Mr Wiese
Mr Court Mr Macinanon Mr Shave Mr Blaikie (Teller)
Mr Cowan Mr McNee Mr Strickland

Pairs

Mr Gordon Hil Mr Kierath
Mr McGinty Mr Wall
Mr P.A. Smith Mr Nicholls

Question thus passed.
Bill read a third time and transmitted to the Council.

CASINO (BURSWOOD ISLAND) AGREEMENT AMENDMENT BILL

Third Reading
Bill read a third time, on motion by Mrs Beggs (Minister for Racing and Gaming), and
transmitted to the Council.

ACTS AMENDMENT (PETROLEUM) DILL

Third Reading
MR CARR (Geraldton - Minister for Mines) [11.22 am]: I move -

That the Hill be now read a third time.

Last night in the course of the debate the member for Nedlands raised some questions which
I was not able to answer at that time to my own satisfaction, let alone to the satisfaction of
the member for Nedlands. Since then I have made available to him the detailed notes I had.

The SPEAKER: Order! Those members of the Government conversing far too loudly
should please do so more quietly.

Mr CARR: Those notes will probably answer some of the member's queries. However, I
believe I should comment further on two items. One was a query relating to the status of the
Gorgon field and the basis of its current lease arrangements. Gorgon is in Commonwealth
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waters and comes under the Commonwealth Act which already contains a retention lease
provision. It is, however, still held under an exploration permit, but clearly it is likely to be
convented to a retention lease at some stage. There is only one field in Australia at present
which is subject to a retention lease, and that is the Scarborough field in the north west
which, again, is within Commonwealth jurisdiction. An interesting case is Scott Reef, which
has a mix of Commonwealth and State titles, and as soon as the Stare legislation is amended
a retention lease would be appropriate. That is likely to be the first case where the retention
lease provision will apply.

With regard to the penalties provided for in clause 20, 1 have made some further inquiries
and have elicited a response that the main reason for the change of penalty to include a gaol
term is consistency with other legislation; chose same penalties are already in the
Commonwealth legislation and the State onshore legislation. Notwithstanding the
consistency which is achieved, I share some of the reservations the member for Nedlands
expressed last night about the appropriateness of gaoling. It is suggested to me that there
could be occasions when the monetary benefits are quite enormous in comparison to the
$50 000 fine, and that maybe a gaoling penalty is appropriate. I will proceed with the
amendment as in the legislation at this stage, but will ask my officers to consult with
Commnonwealth officers on the general question of whether gaoling is appropriate in those
circumstances.

I hope I have answered the two queries which were outstanding, and I commend the third
reading of this Bill.
MR COURT (Nedlands) [11.25 am]: I thank the Minister for those answers and also for
giving me a copy of his briefing notes. 1 was going to read them after the House rose last
night, but I decided against it! However, those briefing notes will be of assistance, certainly
to our Legislative Council members as they examine this rather detailed legislation.

Question put and passed.

Bill read a third time and transmitted to the Council.

BILLS (2) - THIRD READING

1. Petroleum (Registration Fees) Amendment Bill

2. Petroleum (Submerged Lands) Registration Fees Amendment Bill

Bills read a third time, on motions by Mr Carr (Minister for Mines), and transmitted
to the Council.

LOTTERIES COMMISSION BILL

Report

Report of Committee adopted.
Third Reading

MRS BECJGS (Whitford - Minister for Racing and Gaming) [11.28 am]: I move -

That the Bill be now read a third time.
Several questions were raised yesterday at the Committee stage in regard to this Bill and
Parliamentary Counsel has provided the following advice: Clause 9(4~) is a standard clause
for statutory authorities. It means that the commuission cannot make changes in the
conditions of service for a person who is a member of the Senior Executive Service to those
which are provided under the Public Service Act. That is, the Lotteries Commission could
not provide private superannuation as part of a person's conditions for any member of the
staff who was a member of the Senior Executive Service. It does not restrict the commission
in any of its normal powers as an employer. Under clause 19 emergency services are
deemed a benevolent purpose and therefore an approved purpose. Those emergency
organisations which are non-Government and non-profit would be eligible organisations.
Schedule 1, item 1(2) is a standard clause in Bills where a board or commission structure is
provided. It is used for the purposes described by me during the Committee stage yesterday.

Mr Clarko: Thank you, Minister.
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Question put and passed.

Bill read a third time and transmitted to the Council.

UNCLAIMED MONEY BILL
Report

Report of Committee adopted.

Third Reading
Bill read a third time, on motion by Mr Pearce (Leader of the House), and transmitted to the
Council.

WORKERS' COMPENSATION AND ASSISTANCE AMENDMENT BILL
Report

Report of Committee adopted.

Third Reading
Bill read a third time, on motion by Mr Pearce (Leader of the House), and transmitted to the
Council.

SENIORS (WATER SERVICE CHARGES REBATES) BILL

Committee
Resumed from 3 July. The Chairman of Committees (Dr Alexander) in the Chair; Mr Bridge
(Minister for Water Resources) in charge of the Bill.
Clause 5: Registration -

Progress was reported after the clause had been partly considered.

Clause put and passed.
Clause 6: Change in circumstances of registered person -

Mr MENSAROS: Yesterday, during the second reading debate, the Minister was anxious to
get away, and we did not have proper consultation. I will repeat my remarks made
yesterday, which remarks will apply to clause 8 as well. To avoid the provision which makes
an offence the non-compliance with the requirement for senior citizens to notify the Water
Authority about any change in status, perhaps the Water Authority, after receiving
applications for registration, should issue an appropriate certificate of registration. That
would not incur a great expense. The certificate should be printed on heavy paper for
durability purposes, and would simply state that a person is eligible for the water rebate. The
document could then set out the conditions of this clause; that is, outlining the changes which
require notification to the Water Authority. That process would overcome the difficulties
that arise when elderly people innocently forget to make such notification and become
subject to a penalty. Perhaps the Minister could consider my suggestion. I cannot see any
reason for non-acceptance of it. To a large extent, this provision would eliminate the
problem which the member for Applecross sees in connection with this clause.

Mr BRIDGE: I thank the maember for his suggestion. I do not see any difficulty in agreeing
to that approach. How does the member see this provision being introduced? I have already
indicated to the member for Applecross that I am prepared to accept his first amendment.

Mr Mensaros: Irrespective of the proposed amendment, maybe difficulties will be Laced
from the legal point of view.

Mr BRIDGE: I am happy to accept the proposal of the member for Floreat; it will streamline
the process. I undertake to change the provision to meet his requirements.

Clause put and passed.

Clause 7 put and passed.

Clause 8: Offences -
Mr LEWIS: My comments made during the second reading stage are worth repeating.
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Presently, the legislation states categorically that if a person fails to notify an administrative
authority, as required under clause 6, that person would commit an offence, without the
ability to make any explanation. Seniors are elderly people; they may not be conversant with
the requirements of day to day living within a normal working environment; they are retired.
They do not consider these requirements as very important. Some people forget about or
perhaps are not aware of the need to fulfil such a requirement. Some people may go on
extended holidays and their circumstances can change. The provision is draconian in the
extreme; that is, a person who forgets to notify an authority of changed circumstances can be
fined $1 000. My amendment complements the member for Floreat's comment that it is
difficult to prove in a court that someone has wilfully 'and deliberately evaded the
notification. In other words, that it was premeditated so that they could receive a benefit to
which they were not entitled.

Mr Strickland: It is easy with a certificate.

Mr LEWIS: That certificate will enhance what the Opposition is concerned with.

Mr Bridge: Unless the member for Applecross likes to hear himself speak, when he sits
down I w ill rise to agree to his amendment .
Mr LEWIS: I move -

Page 5, line 27 - To delete the word "fails" and substitute the following -

wilfully omits

Mr BRIDGE: As I indicated last night the Government is happy to accept the proposition
put forward by the member for Applecross. The current legislation gives rise to those
concerns and the Opposition's amendment covers them more realistically. I have no problem
with that and I will not delay the debate, which follows the lines of the additional proposition
put forward by the member for Floreat. It redefines the sentiments that are contained in that
clause of the Bill and makes it more presentable.

Amendment put and passed.

Clause, as amended, put and passed.

Clause 9 put and passed.

Clause 10:- Amount of rebate -

Mr LEWIS: I move -

Page 6, lines 27 to 29 - To delete all the words after the word "concerned".

This amendment is complementary to a further amendment to clause 14 which refers to
legislation which would give the Government the power to make regulations from time to
time to limit the amount of rebate payable. This is notwithstanding that the Government is
stating that the rebate will be 25 per cent. That is contradictory because on the one hand the
Government is saying that it will introduce a rebate of 25 per cent for seniors and later it says
that it will limnit the amount of rebate by a figure that it is not prepared to advise at the
moment. It is a scam. The Government obtains publicity by saying that seniors will receive
a 25 per cent rebate, but it has a hidden agenda. That rebate might not be 25 per cent, it
might be 10 per cent when the Government gets around to making up its mind on the
maximum rebate in cash terms. The Minister should explain to the House what the intended
threshold or maximum rebate will be as this clause is contradictory in the extreme.

Mr BRIDGE: It is not contradictory. The member for Applecross must understand that, as
with all measures that are designed to assist people in society, it is the spirit and intent which
is important. The Goverrnent's intention is to provide a concession to senior citizens.
However, because of many factors the concession will not be equal to the last dollar for
everybody. It is impossible to have a structure that is perfect. We have started off on the
basis that the Government has decided to grant a concession to senior citizens and to apply
that scenario the Government must create and adopt a certain rule. This legislation
represents the framework to arrive at that conclusion. The member for Applecross and I
could go on forever and a day saying that the concession is not absolutely equal and neither
of us will deny the argument in support of that. However, if the member for Applecross
would listen he would finid that the emphasis is on the rebate component of this legislation.
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It is a very good package and most people will gain some benefit. This is probably critical to
what the member for Applecross wants to know: The legislation sets a maximum rebate in
1990-91 of $50 for water, $81 for sewerage and $9 for drainage. I would have thought that
the member for Applecross understood that when the regulations come into operation those
figures will not be set forever; there has to be a capacity to move the maximum rebate - I
would assume upwards - in the years to come. It is not as bad as the member for Applecross
might suggest, as that sort of arrangement accommodates almost all the citizens we will be
helping to support.

Mr LEWIS: I am pleased that the Minister for Water Resources has finally been honest.

Wr Bridge: I have always been honest.
Mr LEWIS: This is the first timne the Minister has publicly stated what the maximum rebate
will be. The Government wants all the accolades and Press coverage -

M~r Bridge: What have I said about it?

Mr LEWIS: The Minister has said chat the Government will give a 25 per cent across the
board rebate for sewerage, drainage and water rates but that is not the truth.

Mr Bridge: The Governument is granting a concession of 25 per cent based on a maximum
rebate.
Mr LEWIS: Only a portion of the eligible senior citizens will receive the 25 per cent rebate:
that is the honest situation.
Mr Bridge: It is a very significant portion.

Mr LEWIS: What would be the percentage?

Mr Bridge: It would be in excess of 70 per cent or 80 per cent at least.

Mr LEWIS: I would like the Minister to check those figures.

Mr Bridge: You say that I am dishonest, so I suppose you will not believe me anyway.
Mr LEWIS: The Minister is talking off the top of his head.

Mr Bridge: It is accurate; I know a lot of figures!

Mr LEWIS: The Government is saying that it will give everybody a 25 per cent rebate, yet
the fine print states that the seniors will be lucky to receive the 25 per cent. The maximum
people will receive is $50. $81 and $9 for water, sewerage and drainage respectively. It is a
scam for the Goverrnent to promote the perception that it will provide these benefits to
senior citizens when it is discriminating against many seniors who have lived in their homes
for 30 or 40 years. In these cases the value of that property may have risen in certain areas,
as the expanding community has pushed up the value, and these people will not receive the
25 per cent rebate. I represent the Applecross area which was settled 50 or 60 years ago by
many people who are now senior citizens. It is a choice piece of real estate, yet I know that
people drove out there on dirt roads 50 years ago and pioneered the area: at that time a dirt
road ran from the Canning Bridge to Fremantle. Now that the area is a prime piece of real
estate, does that mean that these people have more money in the pocket after they have
received their pension or superannuation cheque every fortnight? On the contrary, they have
less money because they are living on high value property and paying more rates and taxes.
They pay more for these inverse charges and they are whacked regardless of the income they
receive. Why does the Government not be reasonable and equitable? The senior citizens are
not earning a living and must live on a pension or a superannuation fund; the Government is
discriminating against people who are asset rich and cash poor.
Mr MENSAROS: I can see problems with this clause, so I will approach it from a slightly
different angle. As was indicated by the Minister, the Water Authority will lose out if the
Government does not reimburse the authority. However, the member for Applecross
indicated that he wanted this cost distributed equally, and he gave examples of people who
happened to live in property which has a high value because the property has been occupied
for a long time. At the time the occupation began perhaps the property was not considered to
be so valuable. As with everything, between these two points there is a compromise
situation, and the Minister could say, "I have set these ceilings but if people can show me
that their income, as opposed to their property value, is negligible, I will consider omining
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the applicable limit." In that case the rebate would apply to the pensioners with a small
income and living in very valuable property. I know that it is almost impossible to resolve
these problems by drafting immediate amendments, but it would be a reasonable compromise
for the Minister to give such an undertaking.

Referring to the ceiling, some of it cannot be properly understood: If the $50 limnit applies to
water it would not apply to anyone in the metropolitan area because the original charge for
everybody in the metropolitan area is the same and is below $200, 25 per cent of which is
$50. This does not depend upon the rental value of the property; Lang and Madam Hancock
pay the same amount as I do in Subiaco. Therefore, that $50 would apply only to some cases
in the country.

As I mentioned yesterday in connection with another clause - which I did not realise had
been passed - the situation would be inequitable for country people. This applies with this
legislation in that the base rate only is specified in the Bill to which concession does apply.
People in the metropolitan area have a base rate which was established by an amendment to
the general system of charging moved by Mr Graham MacKinnon. That was a good
amendment because the English system was to charge water according to the property value.
This is an ancient system and was an uncomfortable one for the Water Authority to
implement; it was inequitable because the value of the property had nothing to do with the
use and supply of water to the premises. So. the amended system resulted in the charge
being the same for a palace and a humble shack, and this includes an allowance of 150 litres
gratis. This was not contested by the Labor Opposition at that time. I am aware of this even
though [ did not hold the water portfolio at that time. Conversley, country people pay for
every litre of water they consume, yet the metropolitan people have an allowance of 150
kilolitres. a year. Therefore, this creates a double inequity for country people in that the
metropolitan people have a rebate as well as a free allowance of water usage which is also
subject to rebate. This issue should be considered when drafting fuiture legislation.
The Government has established a $81 maximum rebate for sewerage which would mean
that an average charge of $324 would generate a maximum rebate, and anything above that
amount would not increase the amount of the rebate. That would be a matter for the Water
Authority, as it has the statistics to work with. The average consumption charge is
$300-plus, and a number of people would be above that level. However, a number of people
in very small rental value properties in old suburbs would pay much less.

If the Minister considers the compromise I suggested, the problem might be overcome. It is
not worth mentioning drainage charges because only a small amount of money is involved
and it will not be noticeable to the people. I submit this approach to the Minister and I ask
him to deal with it now or perhaps later.

Mr AINSWORTH: The National Party certainly supports the principle of a rebate along the
lines outlined by the Minister for Water Resources. This clause refers to a 25 per cent rebate
up to a certain limit as prescribed by regulation. This limit may not affect many people at the
moment but as water and drainage charges increase in this State - and they are increasing
rapidly - the ceiling will became less appropriate and fewer people will receive the full 25
per cent rebate. The amendment would mean that a 25 per cent rebate across the board
would apply until such time as the Act is amended. While the rebate is prescribed by
regulation not only can the regulation be altered at any time without referring the legislation
to the Parliament, but also the rebate could be reduced as well as increased. A less
sympathetic Minister than this Minister, in a future Government which may be facing
financial constraints, may see fit to reduce the ceding without referring it to the Parliament
for debate.

Mr Mensaros: There would be a public reaction.

Mr AINSWOPTH: Certainly, but it would not mean a great deal when the Government is
facing Financial constraints. We have had public reaction to major financial downturns in
this State which have not affected the Government, so I do not think something as small as
this would overturn a Government.

With the welfare of senior citizens in mind I support the amendment moved by the member
for Applecross, because it takes away any opportunity to discriminate against people who for
reasons other than being in receipt of a high income do, in fact, live in houses which, by
virtue of their location, are subject to higher rates than those paid by seniors in other areas.
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Mr BRIDGE: I acknowledge the comments of the members for Applecross, Roe and Floreat
which highlighted their concerns about the technical fearures of this Bill. It is difficult to
know how one can do anything at this stage in addressing those matters. We are dealing
essentially with the adaption of an average formula and the member for Floreat highlighted
the situation occurring in one area arnd he suggested that it also happens in other areas. The
truth is that that is precisely the case..

NU Blailcie: What was the result of the assessment made by your department for paying 25
per cent across the board, or 25 per cent on an average basis?

Mr BRIDGE: It was about an additional $1 million.

Mr Mensaros: That is if the ceding does not apply.

Several members interjected.

Mr Ainsworth: What is the cost of the scheme?

Mr BRIDGE: It is $2.2 million currently.

Mr Lewis: So you are disfranchising one-third of the seniors?

Mr BRIDGE: The member for Applecross labours the point about disfranchising people, but
it is not the case at a. As I said earlier, it is a question of trying to reach a formula that is
suitable.

Mr Lewis: That is simple: Give everyone a 25 per cent rebate.

Mr BRIDGE: The point I make to the Chamber, which is consistent with the remarks of the
member for Florear, is that these matters need to be considered by the Minister. I can only
advise members that there is no way it would be appropriate for me to agree to amend each
of the matters raised by members at the Committee stage of this legislation. It is important
we deal with the legislation as it has been presented. I give an undertaking chat I wil
consider the technical problems raised. [ do not disagree with members' highlighting those
problems, but they need to be examined by the Water Authority of Western Australia and
me. In that context, I will give an undertaking to do that. I know the member for Applecross
will not believe me because he said I am being dishonest.

Mr Lewis: You would not tell the Parliament what the maximum rebates were.

Mr BRIDGE: I will tell the member for Applecross why I was not dishonest. We discussed
this Bill last night and we reached a clause which was not the clause which highlighted the
matter we are now debating. On dealing with the appropriate clause I read out the relevant
figures.
Mr Lewis: You should not have needed to be asked to do that - it should have been part of
your original announcement.

Mr BRIDGE: Up to that time the member for Applecross had been acting in a constructive
manner, but now he is waffling.

Mr Lewis: You're waffling. I amt not.

Mr BRIDGE: I am not waffling and I will not in any shape or form accept the amendment.

Mr Lewis: A moment ago you said you would give an undertaking to do something about it.

Mr BRIDGE: We were doing well until the member for Applecross spoke about those
scenarios. I am happy to discuss those matters which 1, as Minister, consider to be problems
with the member for Floreat and with other members who make a genuine attempt to assist in
the operations of the Parliament. Perhaps the member for Roe and the member for
Applecross, if he wants, may wish to take part in those discussions. Thle framing of this
legislation is such that the intent is based on a concession to seniors and, as such, I am not
prepared to accept the amendment.

Mr BLAHUIE: I am surprised at the Minister's comments and in light of the comments I will
make and which other members made I ask him to reconsider his decision not to agree to the
amendment.

T1he amendment moved by the member for Applecross seeks to delete all words after the
word 'concerned" in subclause (2). The deletion of the words, "except that the rebate shall
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niot exceed such amount as is prescribed by regulations" Is valid if the Government is honest
in its intention and in what it said to the people of this State. Again it is a question of the
honesty, integrity and accountability of this Government. I realise the difficulties the
Minister may have as a result of a Cabinet decision, but I point out to the Chamber that when
a decision was made to introduce the Seniors' Card - the Liberal Parry intended to introduce
it and the Government decided to proceed down that path - it was announced it would be
available to people over the age of 60. The Government said that rebate would be available
to card holders. It said the Seniors' Card would carry with it a series of privileges and
benefits, including a reduction in charges for water and sewerage. Those benefits were to be
similar to those granted to eligible pensioners. That was heralded as a very good idea by the
people of Western Australia. I said it was a damned good idea because those people who had
struggled and saved for their retirement should not be disadvantaged in comparison with
other people who had not saved and who were automatically granted benefits. I applauded
the Government for its action at that time.

I now put to the Minister that nowhere in the Press release was reference made to
reassessment or averaging of the 25 per cent rebate. I relate this to the water charges levied
by the Busselton Water Board; that board does not charge a water rare, it makes a total
charge for water used. My account from the Water Board is about $500 a year. and a number
of other people are in simnilar circumstances. They assumed that if they held a Seniors'
Card - it will be another three or four years before my wife is eligible for such a card - they
would receive a rebate of approximately $125 as a result of the Government's proposed
25 per cent concession. That was my perception and I believe it is shared by people all over
Western Australia. However, the fine print in the legislation states that the rebate shall nor
exceed such amount as is prescribed by regulation. I am rather angry about the hype
surrounding the Seniors' Card. The Government announced that the Seniors' Card would be
available and that holders would be eligible for rebates of 25 per cent of water and sewerage
charges. However, the Governiment is now saying that the rebate will not be at that figure
and that it will prescribe regulations which will prevent the rebate from exceeding certain
levels. It is the three-card trick. If the Government decided the amount prescribed by
regulation should not exceed $10, the exercise would be worthless.

I appeal to the Minister: The integrity, accountability arnd responsibility of the Government
are being questioned with regard to its activity in this area. It is nor fair to all those senior
citizens who hold the card and who have certain expectations for the Government to reject
this amendment. We are all aware of the power of minority parties and I have no doubt that
Greypower has some influence. These people will be very annoyed if the Minister rejects
this amendment. The Minister has stated that if the total number of rebates were claimed, it
would cost the Government $3.2 million. I ask the Minister what is the revenue from
drainage and water rates in this State?

Mr Bridge: Approximately $300 million. How is that relevant?

Mr BLAMXE: An amount between $2 million or $3 million from a total revenue of more
than $300 million is not very significant. Once the public understand how much the
Government is quibbling about, the Government will not have a feather to fly with. I do nor
believe the Minister is fully responsible for the direction taken by this legislation; rather the
smart people in Cabinet have played a con trick on the public. The Minister has been given
this legislation to present in the Parliament, and he is usually far more reasonable on these
matters. The amendment moved by the member for Applecross is reasonable, and the public
of Western Australia will understand that it reflects the promises made by the Government in
the 1989 election campaign. The amendment should be supported by the Committee.

Mr BRIDGE: The provisions of this legislation are a major concession to the senior citizens
of this State. Members opposite must be practical in this matter. No other State in Australia
is offering concessions similar to those contained in this package. No member of the
Government is being smart or devious. The Government has produced a formula - whether
perfect or imperfect - and the Opposition has some problems with that. The Government
believes it is practical in its application. The member for Applecross commented very
strongly on the way in which he said I quite deliberately tried to mislead this Chamber and
the public with regard to the figures. That was not the case and as we looked at the various
sections of this Bill it became necessary to restate those maximum figures. An example of
how the member for Applecross is being dishonest in putting forward that proposition is in
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an article from The West Australian of 10 April. It contains the details about which I am
criticised for not advising the public.

Mr Blaikie: That article appeared after the State election. Before the State election you so!ld
people on the premise that they would receive a 25 per cent reduction without qualification.

Mr BRIDGE: We are not talking about the period before the election, we are talking about
an issue -

Mr Blailcie:. People voted for you because you promised them a 25 per cent rebate before the
election.

Mr BRIDGE: The member for Applecross said in this Parliament a little while ago that it
was only in the last few minutes that I was prepared to reveal those figures. [ told the
member for Applecross that there was no desire on my part to hide them. Can the member
not see that?

In the Government's view the legislation provides a significant package. It is regrettable that
we are being criticised for these measures. The public should judge its effectiveness. No
unfavourable reaction has been received by the Government about this proposition. Until the
public convey to me their displeasure about it, the sentiments contained in this Bill are in
accord with their interest. However, if matters associated with these measures were shown to
be unfair, I would be more than happy to look at them. The spirit of the legislation is to
provide a major concession to senior people and it is structured so that it will work. It is the
action to take and I am not prepared to accept the amendment.

Mr LEWIS: The Minister said that he found it difficult to accept the amendment because of
a technical problem of how to deal with the rebate equitably, notwithstanding the anomaly
the member for Floreat pointed out; that is, that people in the country do not pay a set water
rate, they pay rates based on the total amount of water used. They do not receive a rebate. I
see no argument based on a technicality. The amendment wil give a 25 per cent rebate to
people holding a Seniors' Card on their water, sewerage and drainage rates. That is all it will
do. It will lock the Government into the action it promised.

The Government must stop playing politics with these issues. Either it is dinkumn and is
prepared to allow 25 per cent rebate to all seniors or it should be up front and state that it will
allow a maximum of 25 per cent rebate but that it wil means test people according to the
value of their property. That is the action the Government proposes to take. The legislation
does not allow a 25 per cent rebate; it allows a maximum of 25 per cent, based on means
testing senior citizens on the basis of their property value. That point must be made and the
public must be told the truth. I am not knocking the fact that it is a concession. I
congratulate the Minister on its being a good concession. However, the Goverrnent should
be honest when telling the public what rebates it is providing. The Government should not
give false impressions and false hopes to people that they will have 25 per cent of their rates
returned. To say that is dishonest. The Government has said that, not the Minister. He is
bearing the brunt of the matter in this Chamber. The Government should bear the brunt of its
false promise. It is my responsibility to point out that the Minister is providing a maximum
rebate of up to 25 per cent, means tested on the value of people's property. Is that not the
truth of it?

Mr Bridge: 1 have said that the 25 per cent is an average formula.

Mr LEWIS: It is means tested on the value of people'*s property.

Mr Bridge: If you say that an average formula has discriminatory elements with it, the
answer is yes. The Government has struck what it feels is an equitable basis on which this
concession wi be provided to senior citizens.

Mr LEWIS: The Government has assumed, as it does all the time, that because someone
happens to live in a more valuable property than the norn, that person has more money. In
most cases he has less money.

Mr Bridge: Ask your colleagues if that is the case. Ask within your own home.

Mr LEWIS: If they were seniors they would be relying on a pension or superannuation for
their income. The value of their property has nothing to do with their ability to pay. If the
Government were to Means test this rebate, which the legislation says it will do, and if the
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Government were to be reasonable, the means test would not be based on the property value,
it would be based on people's income. [ commend the amendment to the Chamber.

Mr BLALKIE: Firstly, I amn disappointed that the Minister is not prepared to agree to the
amendment. Some people will be disadvantaged by this legislation. I represent an area
covered by the Busselton Water Board. If a 25 per cent rebate were based on water,
sewerage and drainage annual charges how would people in that area be eligible when no
rates or charges are levied? They pay a fee which covers an amount of water which is made
available to those people, Those people could be paying amounts of between $500 and $800
for the total amount of water involved. Secondly, F assume people in the towns pay
something lie $20 for rates on drainage. Properties owned by Seniors' Card holders which
are adjacent to town areas, but not in town areas, are serviced for water for which those
citizens pay a considerable amount more than town people. That is part of the privilege and
cost of living on a rural block. Their drainage rates also are considerably higher. I am
concerned that those people will not receive fair consideration because when the legislation
was announced it was accepted on the basis that it would provide a 25 per cent reduction in
charges across the board. I know of people who pay several hundred dollars a year for
drainage rates. That is different from the rate that would be paid by a town dweller.

These people hold Seniors' Cards, are unemployed, may have an asset value in a property.
but have no earning capacity. They have worked and supported the Government on the
assumption that they wil be advantaged by the measure. This amendment is important
because it restores what the public at large, and all the eligible people involved, believed
would happen; that they would all get a 25 per cent reduction in charges. That will not
happen; what a sham! The Government made a decision to secure votes at an election. I
have no doubt that the Government did its sums before the election and knew how much it
was up for. For the past 18 months I have written frequently to the Government saying that
people in my electorate wanted to know what was happening about the Seniors' Card and
when it would be introduced. Time and again the reply came back, "The Government is still
fram-ing the legislation."

In 1988 the Government knew all the facts and what the Seniors' Card would cost. Now the
legislation is before this place the Government intends to not honour that 25 per cent
reduction it promised people they would get. That is the sham of this matter and the deceit
of this Government, which could have done this ages ago. I will tell members why it did not
do so. A Federal election was held last March and this Governmuent did not want to upset the
Labor Party's voting opportunities with the facts at that election. We then had the by-
election for the seats of Maylands and Fremantle. I will bet London to a brick that if the full
import of these amendments was known at the time of either the Federal election or those by-
elections the Government would not have polled the votes it did as it would have been seen
for the sham it is.

I am disappointed that the Government will not accept this amendment. This exposes a
deceitful Government which has no regard for its handling of the truth. Quite franly,
members on the Government side would not know the meaning of the word "truth". I hope
that all the seniors of Western Australia who will be disadvantaged as a result of this
amendment's being rejected will be advised of the roles played by the Government and the
Opposition in relation to it, because the Opposition's proposal would have ensured fairness
and equity and assured that what was originally believed would happen did in fact happen.

Mr BRIDGE: I suggest that the group of senior citizens referred to by the member for Vasse
as being disillusioned, as he put it, by this measure should speak to me about their problem.
The member for Floreat raised a similar matter with me and that was resolved. These
matters could easily be examined in the context of this measure and if they are found to be
inappropriate I am sure I would have the total concurrence of the Government to take
appropriate action to ensure those anomalies did not continue. As I have said previously,
that open invitation exists.

No-one has come to me saying, "What you propose will hurt us in this way." There could
well be people out there who feel that way. If they do, I simnply say that members of this
Parliament ought to do what responsible members like the member for Floreat have done -
bring a delegation to me to highlight the inequity in the current system so that we can work
towards changing it. As a consequence of such actions, changes have been made.
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Amendment put and a division taken with the following result -

Ayes (2 1)

Mr Ainswortb Mr House Mr Nicholls Dr Turnbull
Mr Bradshaw Mr Lewis Mr Omodel Mr Wiese
Mr Clarico Mr Macinnon Mr Shave Mr Illaikie (Teller)
Mr Court Mr McNee Mr Thompson
Mrs Edwaides Mr Mensaros Mr Tienorden
Mr Grayden Mr Minson Mr Fred Tubby

Noes (24)

Mrs Beggs Mr Donovan Mr Kobeilce Mr Taylor
Mr Bridge Dr Edwards Dr Lawrence Mr Thomas
Mrs Buchanan Dr Gallop Mr Pearce Mr Troy
Mr Canr Mr Graham Mr Read Dr Watson
Mr Catania Mr Grill Mr Ripper Mr Wilson
Mr Cunningham Mrs Henderson Mr D.L. Smith Mrs Watins (Teller)

Pairs

Mr Wan Mr Gordon Hill
Mr Kierath Mr McGinty
Mr Strickland My RI. Smith
Mr Cowan Mr Marlborough

Amendment thus negatived.

Clause put and passed.

Clauses IlIto 13 put and passed.
Clause 14: Regulations -

Mr LEWIS: This clause is complementary to that part of clause 10 which I have
enideavoured to delete. The argument has been well and truly put by members on this side of
the House. The Water Authority of Western Australia has a revenue of $300 illion, and I
do not know what is the revenue of the country sewerage authorities or the Bunbury and
Busselton Water Boards, but a differential of about $1 million would amount, according to
my calculations, to about 0.25 of I per cent of gross revenue. T'he Government is doing itself
a disservice by not honouring its commitment and is being trivial in the extreme in trying to
discriminate against those people whom it presumes to be wealthy but whom I know are, in
the main, not wealthy.
Mr BRIDGE: It is not the Government's intention to discriminate against those people
whom the member for Applecross perceives as being not wealthy. That is not the intent Of
this legislation.
Mr Lewis: So why do it?

Mr BRIDGE: The intent of this legislation is to honour a commitment made by the
Government to create a framework which will provide concessions to seniors in this State.
The Government has had to arrive at a formula, which is contained in this Bill. If the
member for Applecross can present to me clear examples of discrimination against those
people whom he identified, I will be happy to hear about them. The Government is not
prepared to condone measure5 where it is clearly evident that such discrimination will occur.
Our advice is that this is not the way this legislation will operate, and we hope that our
advice will prove to be correct.

Clause put and passed.
Clause 15 puB and passed.
Title put and passed.

Report

Bill reported, with an amendment, and the report adopted.
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Third Reading
Bill read a third time, on motion by Mr Bridge (Minister for Agriculrure), and transmitted to
the Council.

MARKETING OF POTATOES AMENDMENT BILL

Second Reading

Debate resumed from 2 November 1989.

MR OMODEI (Warren) [12.45 pm]: This Bill seeks to amend section 37 of the Marketing
of Potatoes Act 1946 as a consequence of the constraints imposed by section 66 of the
Financial Administration and Audit Act which require that the Potato Marketing Authority of
Western Australia report by 30 June each year unless a separate Statute indicates otherwise.
This Bill seeks to amend that date to 30) September each year.

It is important that members be aware of the size of the potato industry in Western Australia.
In 1988-89 the potato industry provided $21 million to the Western Australian economy, In
one year that income has increased by 27 per cent to $27 million. If we add to that the
processing industry which has been developed in the lower south west, in my electorate of
Warren, we can see there has been an increase of 27 000 tonnes, which has added another
$5.5 million to the income that is derived from the potato industry in Western Australia.
Despite what many people may think, between 15 and 20 different varieties of potatoes are
grown in Western Australia. In the electorate of Warren, in the Manjiniup and Pemberton
districts, the potato industry is worth roughly $15 million. About 60 000 tonnes of potatoes
are grown on 1 749 hectares, and 27 000 tonnes of potatoes are processed in WA. I am
pleased to say that the Manj imup- Pemberton area achieves the highest yield of potatoes per
hectare and exceeds the yield of any other area by at least five tonines to the hectare. At the
moment the yield amnounts to 42 tonnes per hectare.

It is important that I point out how potatoes are grown in Western Australia. In the 1989-90
season the Potato Marketing Authority had six pools in a variety of districts: Albany,
Harvey-Buribury, Kirup-Donnybrook, Manjimup-Pemberton, Marybrook, and the
metropolitan area. The Potato Marketing Authority determines at what rime potatoes are to
be planted in this State.

The SPEAKER: Order! I wonder if I might prevail upon you to indicate to me, first,
whether it will take very long to explain how potatoes are actually grown.

Mr OMODET: Not really. I have related my comments to the polling system which
demands we change the financial year to 30 September.

The SPEAKER: In that case, I will allow you to proceed. I was not sure how that fits in
with this Bill.

Mr OMODET: The date of 30 June needs to be amended because of the pooling system chat
is in place. I understand that in the 1990-91 season the Potato Marketing Authority intends
to have only four pools which will produce potatoes for supply in Western Australia.
However, that will not change the areas in which potatoes are grown, nor the time that it
takes to grow potatoes.

This Hill has been introduced because the potato growing season in those pools does not
coincide with the financial year. Currently it runs from the beginning of August to the end of
September. The Bill seeks tc change the financial year to 30 September. The Bill is a very
straightforward one and has the support of members on this side of the House.

MR HOUSE (Stirling) [12.50 pm]: I agree with the remarks made by the member for
Warren and indicate that the National Parry is also happy to support this legislation. I will
make one specific point which is very relevant to the Bill, because, as the member for
Warren says, this eml simply seeks to change the date of the end of the statutory finiancial
year for the Potato Marketing Authority so that it can run its operations more efficiently.

In agricultural circles all marketing authorities are under the spotlight. The operations of
marketing authorities operated by Statutes right across Australia are being more closely
examined than ever before. The National Party has for a long time traditionally supported
statutory marketing, and it makes no excuse for doing so. It is beholden on those statutory
authorities to make sure that they provide the best possible service to the growers of the
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produce. It is fair to say that the Potato Marketing Authority has had a few problems. It is
aware of those problems, particularly with regard to over payments in a couple of early pools
this year. In seeking to correct those problems the authority caused a little pain to some of
the growers to whom it gave the option of either being paid less out of the subsequent pools
or returning some of the money which had been paid. That is something we need to be very
careful about. We must make sure that statutory authorities do not make those mistakes.
Government - and therefore taxpayers at the end of the day - may be required to pick up any
deficits.

It is also beholden on statutory authorities to recognise quite clearly where their
responsibilities start and stop. Marketing and promoting a product is very different from
controlling the distribution of that product and pooling it for the benefit of growers.
Marketing authorities must be extremely careful not to get themselves into an area where
they do not have any expertise, and I am sure the Potato Marketing Authority recognises that.
The National Party supports this legislation, and I am pleased to see that it has been dealt
with today after waiting for so many months to receive attention.
MR BRIDGE (Kimberley - Minister for Agriculture) [12.53 pm]: This is a vital piece of
legislation, as I am sure members will appreciate. It concerns potatoes, which are very
important foodstuffs. The Speaker would be well aware of that.

The SPEAKER: Certainly.

Mlr BRIDGE: I am conscious of the time, and I shall assist by being brief so chat we can al
go to lunch on time. Spuds will be available at the dinner table - we are having roast lamb
and baked potatoes.

The SPEAKER: Lamb roast - you stop anything for a lamb roast!

Mr BRIDGE: These spuds were grown in the south west around a place called Manjiniup. I
thank the Opposition and die National Party for their support of this Bill, which is designed
to make an administrative change to the Potato Marketing Authority to change the financial
period from June to September. This requirement needs to be put in place. The Bill is very
straightforward and it will facilitate that change. I thank the Opposition, particularly the
member for Warren and the deputy leader of the National Party, for their support and
commend the Bill to the House.

Question put and passed.

Bill read a second time.
Third Reading

Leave granted to proceed forthwith to the third reading.

Bill read a third time, on motion by Mr Bridge (Minister for Agriculture), and transmitted to
the Council.

Sitting suspended from 12.56 10 2.00 pm

FINANCIAL ADIMINISTRATION AND AUDIT BILL

Message - Appropriations

Message from the Governor received and read recommending appropriations for the
purposes of the Bill.

COMMERCIAL TENANCY (RETAIL SHOPS) AGREEMENTS AMENDMENT
BILL

Second Reading

Debate resumed from 31 October 1989.
MR CATANIA (Balcatta) [2.03 pm]: In supporting these amendments I preface my
remarks by illustrating the problems experienced by retailers and explain how the
amendments in this Bill will help remedy their plight. The retail sector is an important part
of the small business population. The small business sector is one of the major driving
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forces behind the economy of Western Australia representing 97 per cent of the firms
registered in Western Australia and it it employs over half the private sector work force in
the State. The retail sector is viral and needs to be promoted and protected to maintain
competition to the larger retail chains.
Small business is experiencing extreme difficulty in the current economic environment of
high interest rates, shrinking demand and the toughening up of the banking system and its
lending policies. In the mid 1980s bankers abandoned traditional caution when they lent
huge amounts of money to entrepreneurs against overvalued assets. When prices tumbled in
the October 1987 stock market crash the banks were left with bad debts which reduced their
profits and led to a tightening up of lending procedures at a time when small businesses,
especially retailers, were struggling with huge interest rates and shrinking demand. Banks
have slashed overdrafts making it increasingly difficult for small businesses, especially
retailers, to overcome short term cash flow requirements. Suppliers are demandin gimmediate payment for goods instead of waiting 30 days as would normally be the case;
creditors are delaying payments to them; and, if this is not already enough, landlords are
passing on additional costs by way of leases to these tenants and retailers. The retail sector
has had to endure enormous strains during this time. Landlords have been uncompromising
and, on many occasions, unrealistic. The introduction of the Commercial Tenancy (Retail
Shops) Agreements Act in 1985 improved leasing provisions. The amendments and
provisions in this Bill will strengthen the intent of the commercial tenancy legislation and
make it more effective.

These amendments provide for the disclosure statements, which landlords are required to
make, to be full and accurate so tenants, when negotiating leases, can be fully informed of
their requirements. It will also allow tenants to make informed decisions on whether they
want to place their businesses in a particular location. This is especially important in the
case of a new shopping centre, where the tenants occupying that centre will have a marked
effect on the centre's performance and, in turn, on a tenant's performance once he enters that
shopping centre. The adoption of preleases is comnmon these days, fortunately, and reflects
to a certain degree the intent of the provisions of this Bill. Preleases are documents used to
negotiate the formal lease entered into. Placing the onus of disclosure on landlords to
provide accurate and honest information is appropriate, and is strengthened by allowing
tenants to obtain compensation if they suffer trough lack of information, or deceptive
information, given by landlords. This is a very important point and the Bill addresses it quite
adequately.

Another important provision in the Bill is that which totally outlaws key money. Since 1985
key money has been outlawed but, as with many other things, smart solicitors come up with
innovative ways of implementing key money. The Bill proposes to outlaw this and most, if
not all, retailers would be very happy about that. In the third amendment proposed in the
Bill, landlords have been precluded from sharing in the goodwill payments of tenants. In
many instances prior to this, landlords charged a percentage on the sale of a business -

usually about five per cent. To give ant analogy, it is like an employee receiving his lump
superannuation payment on retirement and having to give his employer a percentage. This is
one aspect of the Bill which all retailers will welcome. The prohibition of sinking funds - or
what I would call slush funds - is another important provision contained in the Bill. There
was no apparent motive for sinking funds to be imposed by landlords other than to use them
for reconstruction, maintenance, and so on. These funds are over and above the revenue
obtained from the legitimate expenses of rates and taxes and other expenses that landlords
can and do duly charge.

Tenants have often complained that they cannot exercise an option of renewal of their lease
even though this condition may be specified on their lease or contract, because the landlord
may have sold his premidses to another person who, at the end of the tenant's lease, has no
more obligation and terminates thac lease. Under the new provisions the landlord is bound to
honour the covenants provided in the lease and to grant a full five year tenure at the expiry of
that lease. Tenants have often complained also that landlords will not give their consent to
assign a lease. The prospective purchasers of businesses, especially retail businesses, can be
hindered if the landlord does not and will rnot provide an assignment. This Bill will provide
that the landlord cannot withhold the assignment unreasonably, and that he must give an
answer within 42 days. This provision will benefit retailers considerably, especially as I
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understand that the Minister has agreed that this notification or answer period will now be
reduced to 28 days. This will conform to the normal practices of offer and acceptance forms
and so on.
Mr Trenorden: It is a very good idea.

Mr CATANIA: Yes, it is; the member for Avon agrees with it.

Mr Trenorden: I moved for it.

Mr CATANIA: Then the member for Avon should be applauded, as should the Minister for
agreeing to it. The Bill's intent is to maintain an evenhanded approach to both landlords and
tenants. The tenant can seek approval that his lease will be renewed 12 months in advance.
In turn, the tenant must also extend that same courtesy to the landlord. This will benefit both
parties because they can make adequate plans for their future tenancies and businesses.
One of the most important provisions of the Bill strengthens the role of the commercial
registrar. Whereas in the 1985 Act it was suggested that both tenants and landlords use the
registrar as a mediator, this Bill provides for the registrar to compel the parties to come
before him for a conciliatory hearing. This is a very important aspect which should not be
undervalued. If, for example, there is a rental dispute both parties can obtain independent
valuations.

Mr Trenorden: Is there any such thing?

Mr CATANIA: 'The member for Avon and I have agreed in the past that valuations are very
subjective and can change; nevertheless, if both parties want to obtain independent
valuations they can do so. If those independent valuations are not acceptable to both parties,
the parties can go to the registrar who will then detentnine a market rental that should apply
to those premises. I think tenants will be advantaged slightly more than landlords in this
case, in the sense that they will not be subject to huge legal costs in challenging the arbitrary
rental increases which I believe have been imposed in the past. In some shopping centres
these increases have been in the vicinity of 40 to 60 per cent. This provision acts to the
advantage of tenants, especially those in retail establishments.

Although these amendments are commendable I believe they do not go far enough and that
we should examine commercial tenancies over the next six months to prepare for the review
of the Act at the end of the year. I believe protection can be afforded to retail tenants by
legislation which prescribes certain practices or conditions in leases and retail premises and
ensures certain rights for tenants if they are not provided specifically in leases.

Myt Trenorden: What about the amendment that we moved concerning the assignment of
leases and those sorts of activities, and the landlord taking over responsibility? Do you agree
with that?

Mr CATANIA: The member for Avon is referring to a guarantee, and I will deal with
guarantees later because there is a question to be raised about them. The ideal situation is
that we should have fair, standard leases. However, such leases would be very difficult to
draft, and because of the wide range of retail situations they would be very costly and
practically impossible to apply. We should examine more closely and vigorously certain
conditions in the leases that exist today, with a view to eliminating many of them. The first
such condition to be eliminated should be advertising levies and costs. Many leases in
shopping centres farce retailers to undertake private advertising; they provide for a minimum
figure. Some retail leases that I have examined quote a figure of $2 000; that is, retailers are
forced to provide evidence to the landlord that they have advertised privately, over and above
the shopping centre's advertising, to the tune of $2 000, as an average. This aspect should be
examined with a view to alteration or elimination.

Arbitrary maintenance, cleaning and gardening costs and so on, should also be questioned.
The landlord or agent can place an unrealistic figure on these costs which cause a huge
burden on any retail establishment.

Mr Lewis: The figures are audited by an independent auditor who is required to report every
12 months.

Mr CATANIA: Where does the figure come from? Are the quotes obtained by the landlord
for maintenance, gardening or cleaning? The tenant retailer has no authority to question any
figure.
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Mr Lewis: They can question it via the audit. Any outstanding moneys are returned to the
tenant.

Mr CATANIA: I understand that. However, the tenant should be able to obtain quotes;
perhaps the tenant could obtain a lesser quote.

Mr Lewis: The management would like that; it would be a saving.

Mr CATANIA: Perhaps these costs should be specified. Presently, the costs are enormous
and add another $5 to $ 10 per metre to the rental costs of retail premises.

The member for Avon commented on tenant guarantees, which have been an item of
conjecture for many years. Tenant guarantees to landlords provide that once a guarantee is
made even if a retailer sells his business the guarantee still applies.

Mr Lewis: A tenant does not sell the guarantee; he is assigning his right to the lease tenancy.

Mr CATANIA: lHe is assigning his right to the lease tenancy but he no longer operates.

Mr Lewis: The undertaking by the tenant is that the lease will run for a specified time. Just
because the tenant sells the business, that does not abrogate responsibility in relation to the
terms of the lease.

Mr CATANIA:'The guarantees provided with shopping centre leases, and other leases, are
abnormal. Let us take a bank guarantee as an example; in that case, the guarantee ends at the
time of the termination of involvement.

Mr Lewis: The member misunderstands.

Mr CATANIA: I do not misunderstand.

Mr Lewis: When the tenant took out the original lease he undertook to lease the property for
a specified rime.

Mr CATANIA: And to conduct a particular business.

Mr Lewis: No, to lease the tenancy for a specified period. The tenant made an undertaking.
If a tenant wishes to transfer his rights to a third party1 the landlord should not have to rake
on the risk against the third party.

Mr CATANIA: No. If the landlord accepts the third party he should also accept the.
guarantee.

Mr Lewis: The landlord is not allowed not to accept under the provisions of the Act.

Mr CATANIA: The vital word in the Act is "unreasonably".

Mr Lewis: So the owner has not the ability not to accept.

Mr CATANIA: If the third party is an acceptable person and the business is acceptable to
the landlord, the landlord has every opportunity to obtain a credit reading or to undertake
whatever investigation he desires. This provision is a double indenity; many businesses
cannot afford that luxury. This type of lease is prevalent and this type of condition should be
tertninated at the point of the establishmnent of a retail business by a third party. If the third
party is accepted by the landlord, the landlord should accept the guarantee. As I say, at the
point of termination of involvement by the first party in the lease, the guarantee should also
be terminated and passed to the third party.

Another dubious inclusion in tenancy agreements is the estimated turnover of a business by
the landlord. Various percentages between three and five per cent have been stated in this
regard. This process should be eliminated. The requirement for retailers to produce monthly
figures allows landlords supposedly to monitor the centre's performance. However, in effect
it allows the landlord to place a levy on a business, which levy relates to turnover. This
process represents another cost burden for the retailer in that the services of an accountant
are required to ratify the figures; that represents another levy placed on the retailer. One of
the first amendments to be made to this legislation should eliminate that obligation.

I refer now to the insurance costs imposed on tenants by agents or landlords. Landlords have
the authority to obtain quotes to cover the insurance costs for the entire shopping centre.
This cost is passed on to the tenants who have no say at all in relation to insurance premiums.

Mr Lewis: Merchants' associations operate within shopping centres.
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Mr CATANIA: Not on all occasions. Under the shopping centre leases which I have
examined, tenants could not question the determination of insurance costs - although
disclosure would provide that information.
Mr Lewis: It has to be disclosed.

Mr CATANIA; Tenants should have the ability to consult other insurance companies to
obtain quotes for the cover proposed by the landlord.

Mr Lewis: Perhaps the landlord should get two or three quotes.

Mr CATANIA. Yes, and the tenants could have the option to select. That is not done; it is
not a necessity at the moment. Landlords can do as they like as far as insurance goes. This
represents another cost burden on the tenants, determined by the landlord or the agent.

Legal costs add another burden; lease costs, assignment costs and so on are determined by
landlords, lawyers and their agents.

Wr Trenorden interjected.

Mr CATANIA: I am saying that the legal costs in formulating the assignment of the lease
are costs which are passed on to the tenant.

Mr Trenorden; The base cost for a lease should be borne by the landlord.

Mr CATANIA: I am not saying who should pay; I say that tenants should have a say in the
formulation of the costs. These costs add to the financial burden of the tenant, especially at
the comamencement of any business. It is a burden which should be reduced.

I win now to another matter touched on by the member for Avon; that is, the re-examination
of the redevelopment clause. This aspect of the Bill should be closely examined. I refer
speeitically to the first right of refusal for premises which should be given to the retailer. We
should examine the compensation for loss of goodwill while the tenant vacates the premises
for redevelopment. Goodwill is the superannuation of small businesses, particularly retailers.
The effect of redevelopment and non-renewal of leases is devastating and should be
addressed as soon as possible.

As I said in my opening remarks, the small business sector is a major source of employment
and, through the small retailer, a major distributor of goods and services in our economy. The
owners of these small businesses do not earn high returns. Often their pay is as much as or
less than many white collar workers in the Public Service.

Mr Lewis: Right, and your Government's taxes impact on small business. You think that
small business is a midch cow.

Mr CATANIA: The impact of many conditions of leases is greater on small business than
rates and charges in many cases. They add huge costs to the costs of a lease.
Mr Trenorden: There seems to be a problem that retailers are isolated from the real
commercial world because of the way shopping centres are set up. A retailer is driven by
something totally different from the market.

Mr CATANIA: It is driven by the desire of the landlord to increase the value of his
premises.

Mr Trenorden: Precisely; in a market like today where the market is going down, the retailer
has no mechanism to make his costs go up.

Mr Lewis: Yes, he has.

Mr CATANIA: No, he has not. In the current market, he has not.

Mr Lewis: The market is correcting that now. Rents are falling.

Mr CATANIA: Okay, but why? [t is because landlords know that if their shops are empty
they will not get rent. Now they are prepared to examine their positions. A year ago
landlords were standing finm.

Mr Lewis: Not a year ago; two years ago.

Mr CATANIA: No, as little as a year ago.

Mr Trenorden: Rents are not falling for all of them. Rents are falling only for those in new
shops.
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Mr CATANTIA: Yes, [ agree with the member for Avon.
Because of the large population and variety of retailers, I do not believe the sector has an
effective lobby group to promote its needs. It is incumbent on Governments to ensure that
they are fairly treated and not exploited. We must legislate effectively to ensure their
survival for the benefit of consumers and above all for the benefit of the economy of Western
Australia.

MIR DONOVAN (Morley) [2.35 pm]: I will pick up on the point at which the member for
Balcactta left off. The focus of this debate both late last year and now has been very largely
on the questions of rights and relationships between landlords and tenants in major shopping
centres. Of course, that is the thrust of this Bill. It is a very important and useful Bill from
that point of view alone.

Another view which is equally important is the point of view of consumers and employees
involved in small business and specifically in the recall sector. When I went through some of
the Opposition members' speeches in this debate and, particularly the speech of the member
for Avon, I noted some general support for the thrust of this Bill, particularly in those areas
related to rent and decisions about rent setting and reviews and in relation to the sinking
funds and similar arrangements made by landlords with tenants to overcome certain
problems that landlords perceive they have. The problem with those sorts of arrangements
and with the setting of rents in what the member for Roleystone referred to as a free market
situation is that they take little account of the impact that those rents, sinking funds and so on
have on the cost of commodities that the retailers are distributing. Therefore, while the
consumer in the retail sector generally has been largely overlooked in this debate, he or she is
central to the debate. After all, the primary responsibility of the retail sector is to provide
goods and services to the commuunity through the consumer. I am pleased, therefore, with
the Government's decision that this Bill be handled by the Minister for Consumer Affairs
rather than the Minister for Small Business. Some members opposite did not know that that
Minister existed. I point out to them that he is in the House.

I will devote my remarks to the question of employees and consumers. Opposition members
have made similar references in their second reading speeches to the importance of small
business: Australia-wide, small business accounts for approximately one-third of national
production and employs somewhere in excess of two million people or half the work force.
The small business sector represents 97 per cent of firms registered in Western Australia and
employs over half of the State's private sector work force. A very important part of that
small business population is the retail sector. That sector impacts most directly on the
consumer in an everyday way.

The principal objectives of this Bill in attempting to provide stability and fair trading
conditions between the landlord and tenants and for holding hold down costs are as important
to consumers and employees as they are to landlords and tenants. This Bill goes some way
towards that by seeking to control rents and conditions, enforcing information and
disclosures, outlawing sinking funds and key moneys, and setting conditions for rent reviews
and so on.

As the Minister said in he r second reading speech - the member for Balcatta alluded to this
point also in response to the member for Applecross - these objectives are of equal
importance to consumers and employees. Why is that? It is so because, where small
business in the retail sector is in trouble and is being forced out by bankruptcies and other
market forces, there are consequences for employees in the industry and for consumers. Jabs
are placed at risk for employees in this sector. There is a drive - we have seen that drive for a
number of reasons, not just because of the rents - towards low-cost labour. For instance,
there is a clear preference by that sector to employ juniors on a short tern basis rather than
the more expensive senior labour force. The problem of destabilisat ion of that labour force is
confronting labour power now and will continue to do so in the future. That represents,
therefore, a threat to the security of jobs in that sector.

To some extent, these objectives are enshrined within the B ill and therefore have a secondary
or an indirect effect on the job market and one which would contribute to its stabilisation
rather than the other way around.

Small businesses which are forced out of business or which are bankrupted by market forces
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have a broader impact on consumers. Competition is reduced in favour of big business,
which is a trend that other members in this debate have noted in respect of major shopping
centres. That in turn has the capacity co lead to price increases, which sometimes are
substantial, as shopping centres today have a much more captive pool of consumers located
as they are within major and growing residential areas. That aspect of the process of
movement from small business to big business in more concentrated areas has the effect of
reducing access to those services. That point was alluded to by the member for Roleystone
in his contribution to this debate. That process has an impact on consumer choice as well as
the quality of goods and services that are offered. In those few areas alone, while it is the
case that this Bill has quite properly and well addressed the needs and the rights of tenants
and landlords in the retail sector, it has a significant effect on consumers.

The amendments proposed in this Bill go a long way toward addressing the inequities
between landlord and tenant. In doing so they improve the position of tenants and therefore
improve the viability and prospects of small business retailers. As well as the obvious
benefits to the principal parties involved, this Bill represents some substantial advantages to
employees and consumers in that sector. I conmmend the Bill to the House.

MRS HENDERSON (Thomrlie - Minister for Consumer Affairs) [2.54 pm]: I thank
members on both sides of the House who have made a contribution to this debate. The
debate has shown up some of the ideological difficulties the Opposition has in this area. The
speeches made by the Opposition spokesman on consumer affairs and also by the member
for Applecross reveal the problem of consistency. On the one hand, we were told of the need
to effectively control rents, and the Opposition gave examples of rent increases of as much as
100 per cent, which were presented as being unfair and creating enormous difficulties for
retail tenants. On the other hand, the Opposition put the argument that the Government
should not interfere in the market processes and, in fact, that it should niot legislate in this
area at all. The Opposition recommended a voluntary code of conduct and that the industry
should regulate itself. That reveals the diemmua in the Opposition: It is ideologically against
regulations, but it recognises that self-regulation often results in enormous differences
between the relative powers and negotiating abilities of the two parties to the agreement.
After nine years of conservative Government a Labor Government established the Clarke
inquiry into retail tenancies. It was this Government that for the first time looked at the
whole issue and conducted a wide-ranging inquiry into the problems retail tenants were
experiencing. As members will know, this Bill resulted from the recommendations of the
Clarke inquiry. Legislation was enacted and the Government gave an undertaking that it
would continue to monitor the legislation and that where problems emerged it would seek to
amend the legislation.

We should not forget the situation that existed prior to the Clarke inquiry and prior to our
first piece of legislation. Retail tenants in the marketplace had no protection whatsoever
against practices such as rent linked to their trmover and key money being demanded or
other up-front payments, which could only be described as extremely questionable. The
Government's legislation went a long way towards changing the whole climate of landlord-
tenant relationships in the retail shopping arena, but problems have emerged since its
enactment. The Government outlawed key money but the situation has arisen where
agreements are made before the lease agreement is signed, which are separate from the lease;
this legislation makes it quite clear that that too is outlawed. It will not be possible to make a
legal agreement a week before the main lease is signed and to pretend that the two
agreements are not related. Similarly, when key money was outlawed landlords created
sinking funds, which was another way of obtaining that money and the Government has
moved to close that option.

The Govenrment has been vigilant in this area and has listened to the retail tenants and small
business people who - as my colleagues on this side of the House remarked - are the
backbone of our business community. Their importance to the Western Australian economy
should not be underestimated, and it was this Government which first brought in legislation
to amend the existing legislation to resolve the problem that had emerged.

I will respond to a few of the specific points the Opposition raised. In some instances there
has been a lack of understanding on the part of Opposition members about what the
amendments will do. I agree with the comrments of one Opposition member who said that
the legislation is legalistic and complicated, and I would not want my remarks to be taken as
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disparaging as it is not difficult to misunderstand the intention of some of the amendments to
the legislation.

I reiterate that the legislation does not introduce rent controls but seeks to ensure, where rent
increases are determined on the basis of market increases, that reviews are fair and objective.
The Bill does not seek to impose the Governent's view but to provide for the resolution of
disputes. The Opposition raised the question of the length of leases and commnented that the
legislation restricted longer leases. That is not the case; leases are not restricted to five years
and a landlord and tenant are not prevented from entering into a longer or shorter term lease.
However, landlords generally do not enter into shorter term leases because they can be
renewed up to five years under our legislation, and the landlord would normally seek the
longest lease he could. For the first time in this Bill the Government has provided the
opportunity for the tenant to have 12 months' advice of the renewal of his lease, which is an
important aspect. The small1 business person deserves, and is entitled to have, that
information in order to plan for his future, It is difficult for small business people, without
knowing whether their leases will be renewed, to plan with any certainty the future of their
businesses. The amendments are designed to ensure that discussion occurs between the
landlord and the tenant weUl in advance of the lease's expiry and for the most part will enable
the tenant to be aware of the likelihood of the lease being renewed.

The Opposition raised the question of the role of the registrar and the comment was made
that the registrar has a mediating role only. I turn to the original Act which gave the registrar
two areas of clear decision making power; they were section 13(3), which empowered the
registrar to vary the period during which a tenant could exercise an option of renewal - that
option together with the original lease must add up to a minimum of five years - and section
13(7) which provided that where a landlord wished to insert a clause in a lease which seemed
to reduce the period of that lease to less than five years. that clause has no effect unless
approved by the commercial registrar. Of course, this is the most common means by which
redevelopment clauses are sought to be inserted in leases. Those two powers were in the
original Act brought down under a previous Minister for Small Business and Deputy
Premier, Mr Bryce. Those two direct powers of decision making are unchanged in this
legislation. To suggest that somehow the Govenrment is seeking to extend the power of the
registrar and that the registrar was originally given powers only of mediation is to
misrepresent what the original legislation did.

The Opposition made the point that two new sections which are designed to resolve problems
have emerged in relation to the registrar; one is the need to clarify the registrar's area of
jurisdiction in mediating matters, and a decision can be made that the registrar has the power
to act as a mediator and so the amendments clarify the jurisdiction. They do not extend the
power, but merely clarify the jurisdiction. The only power one could say the registrar gets
under this legislation that he did not have previously is the power to compel the two parties
to come together. It was a problem previously if two parties were called together over a
dispute and one party, for whatever reason, did not turn up. That could result in the process
going on for an internminable time, which placed the weaker of the two parties -normally the
tenant - at a great disadvantage. In fact, the matter could go on and not come to resolution.
Therefore, under the amendments the registrar has the power to compel the two parties to
come together for a mediating session.

Comment was made by the Opposition about the small number of cases going to the
commercial tribunal. That was put forward as a criticism of the legislation and of the way in
which it operated. It was always intended that the tribunal would be the avenue of last resort
when mediation had failed. The fact that a small number of cases have gone to the tribunal
in my view indicates a measure of the success of mediation. Had a large number of cases
gone to the tribunal, the Opposition could well have been critical of that situation.

The whole question of rent review was raised by the Opposition. I think in many respects the
member who raised it was confiused about this. Referral to the registrar relates only to rent
that is established as being related to market rents; it does not relate to the rent where the
increases are determined in relation to the CPI. Therefore, where a lease specifies that the
rent is to be determined according to market rent the provisions of the lease must be followed
to the point where two valuers are appointed and cannot agree or where the process under the
lease has not been exercised. Therefore, a matter can be referred to the registrar only if the
two independent valuers appointed by the parties do not agree or where that avenue of direct
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access to the registrar has been pursued. The Opposition raised that question and said it
believed it was a form of double dipping; that if a person went to one forum for resolution of
a dispute and failed they then had the option of having a second bite of the cherry elsewhere.
That is not the case; if they choose to go to a single valuer agreed by both parties they do not
then have the right to go to the registrar. If the parties disagree with the decision of that
valuer, they cannot then double dip and go to the registrar. If the parties agree to a process
under which they each nominate a valuer and the two valuers agree, they cannot go to the
registrar - that is the end of it. If the two valuers disagree, they can go to the registrar. In
other words, the tenant must choose the avenue, but having chosen that avenue they do not
get the opportunity to double dip.

Concern was raised by the Opposition about the anti-avoidance clause. Again I think some
misunderstanding existed about the intention of the amendment. Currently a landlord can
agree to a tenant walking away from a lease during its currency by assigning the lease to
another tenant. However, that would normally not happen; a landlord would not allow a
tenant to walk away from a lease leaving him without a tenant unless the tenant who was
walking away continued to pay the rent. The Bill provides that a tenant who wants a short
term lease - for instance, to test the viability of a business before making a long term
commitment -can waive their right to a full five year lease and agree to a shorter lease. The
view put to the Government by retail tenants was that they were disadvantaged by the current
provision which did not allow them an opportunity to agree to a period of less than five
years.

Another major issue raised by the Opposition related to the question of liquor licences. Here
again, Opposition members may have misunderstood the ramifications of the changes to the
Act. Costs involved in the issue of a liquor licence for a licensed store can be substantial,
running into tens of thousands of dollars. They are based on a $200 application fee plus a
percentage of the projected business turnover for the next 12 months. At the moment liquor
licences are linked to nominated premises and cannot normally be transferred from one
location to another without the approval of the Office of Racing and Gaming. A licence can
be transferred from one individual to another at a cost of $200 payable to the Office of
Racing and Gaming. The person holding the licence is usually the operator of the business,
and if the premises are leased that is the tenant. When the Liquor Act was last amended it
recognised that at the end of a lease period a tenant was in a vulnerable position in a liquor
store because having built up the goodwill of the business, which was dependent on that
business and which could not readily be transferred to another premises, a landlord could
simply not renew the lease, take over the business for a short period and then lease it to
someone else at a substantial premium. That could be done time and again.

Mr Shave: What is the Minister's view if the landlord were the owner of the licence and
leased it to a person? At the'end of the term who does the Minister say should have the right
to take the licence?

Mrs HENDERSON: Under the amendment outlined in my second reading speech, where the
landlord operated the business first we have allowed quite clearly for the landlord to collect
the goodwill at the point where the business is transferred to the incoming tenant. It certainly
would not be reasonable for the tenant to operate the liquor store and then for the landlord to
refuse to allow the tenant to reassign the lease which is dependent on having a licence, and
for it to revert to the landlord and the landlord then to sign a new lease with another tenant
thereby enabling him to recoup a substantial sumn in recognition of the fact that the business
was a licensed premises. What we are really saying is that if we allowed that sort of thing to
happen the tenant would lose the opportunity to recoup the goodwill that should be available
to him.

Mr Shave: If I lease a liquor store from someone and pay $200 000 in goodwill for a 10 year
period [ write that goodwill off over that 10 year period. That is taken into account when the
rent is worked out. If the landlord has sold me that lease, I understand that the goodwill
existed when I went into the business and was not something that I established.

Mrs HENDERSON: I suggest that most tenants would not agree with the member for
Melville; having run their business and maintained, added to and improved the goodwill they
would expect to reap some benefit from that goodwill. They would be most unhappy if, at
the end of 10 years, it was suggested that their goodwill had run out, unless they were
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running a declining business which they did not bother to try to keep up. Most tenants would
be very unhappy.
Mr Shave: How do you overcome the problem of the leased premium if we don't call it
goodwill?
Mrs HENDERSON: That is the argument put forward by the Opposition in relation to what
was paid for the liquor licence. If the landlord wishes to recover that money, the proper way
is by adding a component into the rent. It is not reasonable for the landlord to expect that at
the end of the lease the lease should revert to the landlord and the landlord should charge a
large incoming premium to the tenant in recognition of the fact that the premises are
licensed, because that does not recognise the contribution that the tenant has made to
goodwill.
Mr Fred Tubby: You are destroying your own argument because you say the landlord could
include that in the rent and get it paid back to him gradually over five or 10 years. By the
same token you are not saying he should pay the money up front, therefore it is nil at the end
of five or 10 years,
Mrs HENDERSON: If the landlord chose to incorporate that in the rent, whether that was
returned as part of the rent would depend on how close that rent was to other rents being
charged for similar premises. That sort of thing would be controlled by market forces. It is
not reasonable to expect that the tenant should lose out on the capacity to reap the goodwill.
I would prefer to deal with this when we come to the clause during the Commuittee stage.
When that matter was debated last in this Parliament, the Opposition supported the
Government. The Opposition thought the protection was worth while for tenants of licensed
premises.
The Opposition raised the question of whether sinking hinds should be retrospective, and
claimed that they were. The Opposition was not happy with that. The money placed into
sinking funds before this Bill became law will not be affected.
On the question of redevelopment, clause 13(7) allows the insertion of a clause in the lease
allowing the detennination of a lease for redevelopment on application to the registrar. It is
evident that where the tenant is in agreement to there being a determination of the lease
because of redevelopment, the registrar would generally agree, but where there is
disagreement, the registrar can examine the clause closely, talk to both parties and make a
determination on the basis of what is fair and reasonable. However, it is possible - and the
registrar has considered a large number of these redevelopment clauses - to approve a clause,
and evidence may emerge later about the operation of the clause and how marketplace
practices have affected the position. It is valuable for the registrar to learn from that
experience, and that is the purpose of this part of the amendment.
I have dealt with most of the many points raised by the Opposition. Some related more to
the details of the clauses in the Bill and I shall deal with those in more detail during the
Committee stage.

Committee-
The Chairman of Committees (Dr Alexander) in the Chair; Mrs Henderson (Minister for
Consumer Affairs) in charge of the Bill.

Clause I put and passed.
Clause 2: Commencement -

Mr TRENORDEN: I move -

Page 1, lines 6 and 7 - To delete all words after "on" and substitute the following -
the day on which it receives the Royal Assent.

The purpose of this amendment is obvious. It was with some dismay that I looked back to
my speech during the second reading debate on 31 October 1989, and tried to remember the
provisions of the amendments. We are very keen that this legislation does not hang around
any longer than necessary. We seek to have this legislation in force the day it is passed.
This is not a frivolous move, and I hope the Minister will have the grace to agree that this
legislation is urgent, particularly when we consider today's economic climate. When the
A76401 - 0
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member for Balcatta spoke at the second reading stage I interjected on him and indicated that
it was important to recognise chat the realities of supply and demand did not apply to the vast
majority of tenancies. What drives their lives is the price of available premises. That relates
to rents, and if rents are reduced, all sorts of problems will arise with assets and valuations.
Tenants are now under extreme pressure. It would be of some comfort to the commercial
world if this Bill became law as soon as possible.

Mr FRED TUJBBY: I support this amendment. Announcing the date on which the Bill
comes into effect by proclamation is not good enough; there must be a good reason for a Bill
to go through the Parliament and become law. This clause will leave it to the Government to
decide whether to delete parts before proclaiming it. If a Bill goes through both Houses of
Parliament and is signed by the Crown it must become law. It should not be for the
Goverrnent to decide to proclaim parts of it or none at all. To do anything else is a
contempt of Parliament. I can see no justification for having this Bill come into force by
proclamation;, it should come into effect upon receiving the Royal assent.
Mrs HENDERSON: I am not sure why we have such a provision in this clause. The only
reason I can think of is that a number of clauses relate to different functions and would
require various changes. I suspect that the legal people who put this Bill together had a
reason for providing this extra flexibility so that the Bill refers to more than one day. I
presume they are suggesting that some parts of the Bill might come into effect ahead of
others. No advice has been provided to me for why the clause should be phrased in this way.
The Bill is a very complex one and I am loath to change it. I suggest the provision was
included by Parliamentary Counsel for good reason. I ask for the Opposition's forbearance
and give an undertaking to ensure that the Act is proclaimed as quickly as possible, because I
certainly agree with the comm-ents that have been made about the need to have it come into
effect as soon as possible.

Mr TRENORDEN: I moved a similar amendment to the Residential Tenancies Amendment
Bill which came before this House several years ago and it took several months for that Act
to be proclaimed. That is not good enough. This amendment has been on and off the Notice
Paper for nine months, so there was plenty of time to consider the provisions. I am sure that
if the Mmnister checked with her department or her legal advisers she would find there is no
reason why this Bill cannot be proclaimed immediately.

Mr FRED TUBBY: I do not accept what the Minister has said because it is far too
convenient for the bureaucracy to put something like this in the Bill and then simply advise
the Minister when they want particular clauses of the Bill to be brought into law. Who is
ruling this State? Is it the Parliament and the Government, or is it the bureaucracy? The
Minister said she does not know why the bureaucracy put this clause into the Blil, but I do
not chink that is right and proper. The Parliament is the ultimate authority and when the
Parliament passes a Bill it should become law if the representative of the Crown signs it. It
should not be up to some bureaucrat to say, "We are not quite ready to introduce this
provision; or that provision; or we do not think this should be introduced at all because the
Parliament has made a mighty blunder and therefore the whole Act should not be proclaimed
for a couple of years" - as was the case with the Residential Tenancies Amendment Bill - "or
at all'. Who is responsible? Who is governing? [ do not think the bureaucracy should put
these provisions into Bills- They should be proclaimed on the Royal assent and not left to
some mindless bureaucracy to decide.
Mrs HENDERSON: It is not a matter of a decision being made by the bureaucracy, or a
mindless bureaucracy; it is a matter of some things having to be put in place before an Act
can come into effect. Obviously some things need to be put in piace before an Act comes
into effect. This is a very important amendment to the Act and in my view we should not
provide any obstacles or anything that might in any way cause a problem in the bringing into
effect of this Act. For that reason I oppose the amendment.

Mr TRENORDEN: Could the Minister give us an undertaking that before the Bill goes to
another place this matter will be investigated? I certainly intend to ask my colleagues in
another place to push forcefully for this amendment, and from the comments of the member
for Roleystone it seems that the Liberal Party may take the same attitude. Therefore, if there
is a legal reason for the Minister's opposition to my amendment we should know about it
before the Bill reaches another place.
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Amendment put and negatived.
Clause put and passed.
Clause 3 put and passed.

Clause 4: Section 3 amended -

Mr TRENORDEN: I move -

Page 2, after l ine 26 - To insert the following -

(iii) by inserting the following definition -

"security bond' means an amount payable by a tenant -

(a) as security for the performance of his obligations under a
lease;

(b) which is held in the names of the tenant and the landlord
by a prescribed financial institution; and

(c) where the interest paid by the financial institution accrues
on the amount held;"

We have received quite a bit of representation on this issue, and we believe security bonds
should be provided for in the legislation. We could get into arguments about key money and
so on, to which the Minister alluded in her response to the second reading debate; however, I
will not say any more at the moment but will wait for the Minister to speak to my
amendment.
Mr FRED TUBBY: I support this amendment. The Residential Tenancy Act provides for
security bonds and even the State Energy Commission demands security bonds from
commercial customers. The value of the security bonds demanded by the SEC, as members
are probably aware, has increased significantly in recent months. I think the SEC demands
two or three months -

Mr Can: No, it is the average of two billing periods; which varies, because different people
have different billing periods.
Mr FRED TUBBY: That is quite a significant security bond, and the same situation should
be able to be applied in a commercial tenancy lease agreement. Although this amendment
leaves open the amount of bond, I consider a reasonable figure would be one month's lease
payment. The amendment, by implication in (c), indicates the tenancy would be the
beneficiary of any interest earned on the account because interest would accrue on the total
amount of the deposit, so the interest would become part of the payment made to the tenant
on the expiry of the lease if the tenant did not desire to take up a renewal of that lease. I
support the amendment because I think to do anything else is quite wrong.
Mrs HENDERSON: I am extremely concerned about this proposal. The whole purpose of
this legislation is to seek to outlaw lump sum payments demanded by landlords of tenants
which effectively are another way of securing something from the tenant, whether we call it
key money, or a sinking fund contribution, or something else. The original legislation sought
to outlaw key money. As a way around that sinking funds were devised, which were
contributions to capital funding, which was not appropriate for tenants to contribute to; and
now it appears that the Opposition is seeking to assist landlords to find another way Mround
the Act by saying, "Let us come up with a new lump sum payment and call it a security
bond."
Mr Trenorden: That is ridiculous.
Mr Fred Tubby: It is quite ridiculous.
Mrs HENDERSON: The kind of bond that residential tenants put up as security against
damage is not the sort of thing we are talking about for a person running a business in a shop.
Obviously commercial tenants would disadvantage their businesses if they did not seek to
keep them in excellent condition. I am sure that almost all lease agreements between a
retailer and a landlord would provide that the tenant would be expected to take good care of
the premises and to keep them in the condition in which they were when the tenant originally
took charge of them. In many instances, of course, a tenant takes vacant possession of a shop
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and puts in his own fixtures and fittings at his own expense. It is quite different from the
situation which applies with residential tenancy bonds. It is not at all appropriate and in my
view it provides another avenue to circumvent the intention of this legislation. I strongly
oppose the amendment.

Mr CATANIA: [ oppose this amendment, for two reasons. The Minister has already alluded
to the first reason: It is not a household tenancy agreement where there is a need to obtain a
bond from the person occupying the house; it is a business. Most leases contain repainting
clauses for painting to be carried out after a certain time, and clauses which state that tenants
must take all due care of the walls, shop fronts, and so on. Tenants pay for cleaning costs
and for insurance to ensure that plate glass is replaced if it is broken. Tenants have all these
costs already. To impose a further lump sum payment on a tenant who is already burdened
with the cost of entering a shopping centre or premises is unfair. Security bonds apply to
residential tenancies, but I do not think they should apply to businesses as the leases fully
cover whatever requirement the landlord has for the maintenance and upkeep of the
premises.

What would happen in a bankruptcy situation in relation to guarantees? Guarantees are in
place. If a lump sum of a month's rent is taken, as has been suggested, that represents very
little compensation. People facing bankruptcy are involved with much larger amounts.
Guarantees are provided by tenants, and the provisions contained in leases ensure that
conditions are met. Insurance covers other faults. I oppose the amendment for those
reasons.

Mr FRED TUBBY: I urge the Minister for Fuel and Energy to support the Opposition on
this issue. The situation is no different firom the bond demanded of commercial
establishments by the State Energy Commuission.

Mr Lewis: Which has recently been doubled.

Mr FRED TUJBBY: In some cases, the figure is four times as much. In my electorate, the
amount was $7 000 for a bond for a commercial establishment. The amount is placed into
security with the SEC in case the business goes bankrupt or these accounts are not paid. The
present situation under debate is exactly the same. To bring in the matter of maintenance,
and all the other material introduced by the Minister, has -

Mr Catania: What about the added burden?
Mr FRED TUBBY: I do not want to add another burden, but by the same token we must be
fair.

Mr Catania: The provisions cover all the matters to which the member refers.

Mr FRED TUBBY: The member should attack the Minister for Fuel and Energy and say
that businesses cannot afford to put up a $7 000 security bond to cover outstanding bills but
it is okay for the landlord to cop it; it is not okay for the Government to do the same.

Mr Catania: We are dealing with leases, and provisions in those leases can cover every
contingency.

Mr FRED TUBBY: What about bankruptcy?

Mr Catania: Guarantees are made for bankruptcy.

Mr Shave: What happens if a tenant does not pay the telephone bill when he goes bankrupt?
How difficult is it to get Telecom to reconnect the telephone?

Mr Catania: If the business goes bankcrupt?

The CHAIRMAN: Order! I suggest that if members wish to raise questions, this is not the
appropriate way to do so.

Mr FRED TUJBBY: I am talking about a security bond. In a goodwill payment, or a
payment for key money, under these terms the landlord has complete control of the money.
He could do whatever he wanted to do with the money. This is a security bond which is
placed into a trust account to which the landlord and tenant are signatories. The provision is
the same as those in the Residential Tenancies Act; it is used in the case of the SEC bond;
that is, in case a lease expires and the tenant no longer carries on in business. If an account is
outstanding, and the tenant walks away, the security bond covers that situation. I see no
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reason for the distinction between this case and the impositions of the SEC. It is wrong for
Government members to berate the Opposition for wishing to include a provision to protect
landlords, when the Government allows the SEC to do precisely the same. That is one rule
for the Government and another rule for private enterprise. The Government cannot have it
both ways. The fair way is for everyone to have a security bond.
Mr TRENORDEN- The Government has two sets of values; it is ridiculous to argue for the
provision. The statement that the Government is attempting to create something new for the
marketplace is ridiculous. We are debating what presently occurs in the marketplace. We
are attempting to impose boundaries on issues pertaining to the marketplace. To talk about
creating something is absolute rubbish; to talk about this being new to the system is also
absolute rubbish. The amendment seeks to put parameters in place. As the member for
Roleystone stated, the amendment definies clearly who has ownership and what happens to
the moneys. To say it is not a commercial transaction represents a lack of understanding of
the commercial world.

Mrs HENDERSON: During reviews of the Act, the question of the opportunity to charge a
security bond has never been raised or promoted by landlords or other people. I get the
impression that members of the Opposition are talking about some kind of guarantee against
future debt. Everyone in this place knows that if a debt is valid it is recover able through the
normal process. To impose an additional burden on small business would be a retrograde
step. I oppose the amendment.

Amendment put and negatived.
Mr FRED TUBBY: Under the provision for the definition of 'landlord", an innocent
purchase of the freehold estate from the original landlord may render one liable for the acts
or omissions of the original landlord. The reason for the change in deffinition is presumed to
protect the statutory option which is included in the amendments. The option provides for a
tenant who took out a lease for less than five years to appeal to the Act to have his lease
extended to the statutory five years if desired. Also, the purchaser of the freehold estate as
landlord may be liable to pay compensation to a tenant under clause 5 of the Bill for false or
misleading information given to a tenant by the original landlord. Under this clause the
tenant can seek compensation from the landlord. Tenants in the past who have wished to
protect their leases had to do so by way of a caveat on the title. I refer to section 68 of the
Transfer of Land Act -

..no option of purchase or renewal in any such lease or agreement shall be valid as
against a subsequent registered interest unless such lease or agreement is registered or
protected by caveat.

The amendment appears to be inconsistent with that Act. Which Act takes precedence? Is it
the Governiment's intention to amend the Transfer of Land Act to remove the inconsistency?
I refer to petrol stations under this provision. Petrol stations leased from independent owners
will be brought under the ambit of this Act. Previously these premises have been exempt and
the only stations which were covered by legislation were those owned by oil companies and
leased under a franchise agreement under Federal legislation. What motivated the Minister
to include these independent outlets in this legislation? In essence, the legislation deals with
only shopping centres. This is a new area. Has an overwhelming demand for this provision
come from tenants in these outlets? Must we have legislation just for the sake of legislation
and control, or does the Minister have a valid reason? Has the need for the provision been
demonstrated? In my opinion, and in the opinion of the people running petrol stations, it has
not. It is not so much the independent operators who cause problems in the industry as much
as it is the oil company-owned premises. These establishments do not come under the
auspices of this amendment.

I refer now to the anti-avoidance pmovision. The Government's amendment provides for
clauses which would be void if made in a retail shop lease and shall be deemed to be
contained in the retail shop lease if they are contained in any agreement entered into after the
entering into of the retail shop lease. This will have the effect of making a surrender of lease
void if it occurs within the five years of occupation by the tenant unless such surrender is
approved by the registrar under section 13. What was the motivation behind this clause?
Whom is it trying to protect, the tenant or the landlord? In what way is the tenant protected
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when he can be held to a lease agreement by the registrar? For one reason or another he may
have to try to break his lease and advises the landlord that if he continues with it he will end
up bankrupt. He may be only two or three years into a five year lease. If the registrar does
not approve the ternmination of the lease the tenant is locked into it and must pay for the
premises for the term of the lease. Unless the Minister can explain otherwise, I feel the
tenant will be disadvantaged by this clause.

Finally, [ refer to the powers of the registrar. The legislation is to be amended to include any
communication including a disclosure statement between the parties to a lease prior to a lease
being entered into which was material to the terms and condition of the lease. This defiition
is important in fixing the registrar's mediation powers. Mfter reading a former Minister's
second reading speech when this legislation was first introduced I cannot believe that the
registrar's powers were intended to be anything more than mediatory. From my
understanding of that debate the Minister did not believe the registrar would have a
determining power.

Mrs HENDERSON: I advise the Committee chat the intention of the legislation is that the
tenant should not be disadvantaged when a property changes hands. The definition has been
amended to ensure chat the new landlord stands in the shoes of the old landlord and the
reversion of interest is fully protected so the tenant is not disadvantaged because the property
has changed hands. The Opposition spokesman raised a question about caveats; I advise hin
That this clause will ensure that those caveats should not be required and the rights of the
tenant are protected regardless of whether a caveat is lodged. I am aware of the practice the
member referred to. but everyone would agree that it should not have been necessary to
protect the rights of the tenant.

Mr Lewis: That is commnercial practice.

Mrs HENDERSON: [ know it is and it has arisen because there was no legislation to protect
the rights of the tenant. After a property is sold the tenant should not be the person to bear
the brunt of the sale. The tenant's lease or option will be fully protected and by redefining
the definition of landlord in this clause the new landlord will take over the responsibilities of
the previous landlord in respect of the tenants.

Petrol stations owned by oil companies and leased under franchise arrangements are covered
by Federal Government legislation. It is the independent operators who tease from private
owners who are not covered by any legislation. It is not as the member said that this
legislation is the result of operators causing a problem, it is because they do not have any
protection. They have made submissions to the Government for legislation to protect them.
This Governiment believes they should have been protected under Federal legislation so they
have been provided with this protection. They are small business operators and they deserve
the protection of an Act.
I refer now to the question of a shorter lease and I was puzzled by the point made by the
Opposition spokesman because a registrar can agree to a shorter lease than five years only on
application from the tenant and the landlord. The tenant must agree to it before it goes to the
registrar and he must satisfy himself that the tenant has agreed to that arrangement without
any duress.

Mir Fred Tubby: What happens when they have Taken out a lease for five years and after two
years they decide they cannot continue with it? The only way out is -

Mrs HENDERSON: The only way out is to assign the lease.

Mr Fred Tubby: Perhaps he cannot afford to continue with the lease and he is forced to walk
away from it, but he cannot do that under this clause unless the registrar says so.
Mrs HENDERSON: This clause is not intended to cover that situation; it is intended to
allow tenants and landlords to reach agreement on leases which are shorter than five years.
We have received bona fide submissions from tenants stating they want to enter shorter
leases to test the viability of a business. If a tenant is placed in a position in which he cannot
find anyone to whom to assign the lease it is not uncommon that he does what the member
said; that is, wall away.

Mr Fred Tubby: Under this legislation the landlord can pursue the tenant.

Mrs HENDERSON: He can pursue the tenant for the length of the term of the lease. The
tenant is legally bound into that lease and this clause does not change that because it is
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dealing only with leases which are of less than five years. The member is talking about
something which is not covered by this clause, If a tenant and a landlord reach an agreement
on a lease which is less than five years they can go to the registrar and if he is satisfied that
the tenant understands the implication of such a lease he will give pen-nission. The clause
does not apply to a situation where a tenant wants to walk out after two years when the lease
is for five years.

Mr Lewis: I do not know whether the Minister is aware, but there have been cases where
people have not been able to continue with the lease and the registrar has said that the lease
cannot be shortened. A legal opinion to us made the point that this makes it harder for the
tenant if the registrar denies pernission.

Mrs HENDERSON: The member is saying that that position exists now, and I am not
disagreeing with him; Iamn saying that this amendment does not impact on that. It is a
completely different matter which relates to the length of the lease at the point at which it is
signed.

Mr FRED TUBBY: This is very complicated legislation and I will take the Minister's word
for it. The legal eagles can fight it out in the courts.

I referred earlier to the Transfer of Land Act and the discrepancy between it and the
legislation we are debating. The Transfer of Land Act provides that no option or purchase or
renewal in any such lease or agreement shall be valid as against a subsequent registered
interest unless such lease or agreement is registered or protected by caveat. If a landlord
buys a property and he receives the title to it and there is no caveat on the title, under the
Trans-fer of Land Act there are no encumbrances on that title. The Minister is saying in this
legislation that there is an encumbrance on the tidle. We cannot have one Act saying there
are no encumbrances unless by way of a caveat and another Act saying there are
encumbrances. Which Act takes precedence? Will the Minister amend the Transfer of Land
Act to allow such encumbrances to be included on the title without their being shown on it
by way of a caveat?

Mrs HENDERSON: This problem arises as a result of a misunderstanding. The tradition
and practice of taking out a caveat was a means of protection for the tenants in the event that
the property changed hands and they needed to assert to the new owner their right under their
legally binding tenancy. By defining the word "landlord" to indicate that anyone who
subsequently owns the property stands in the same relationship as the original landlord to the
tenant, there can be no question about the legal agreement. The placement of a caveat over
the tidle was an added form of security. A legally binding agreement between the two did not
depend on the caveat. It was an added protection for the tenant in case the landlord changed
and a question arose at a future court hearing as to the tenant's legally bound relationship
with the landlord. By redefining the word "landlord" that problem is resolved, and no caveat
will be necessary. No conflict arises with the Transfer of Land Act, but it was a safeguard
tenants felt was necessary. Not all tenants took advantage of this and those who did not were
leaving themselves open to problems if the owners of the building changed.

Mr FRED TUB BY: The Minister still has not answered my question and I presume she must
take advice from somewhere else. When a person purchases a property any encumbrances
on that properly are noted on the tidle deed. If a person purchases a property with a clear title
under the Transfer of Land Act that property has no encumbrances. Can the property be
encumbered under the provisions of another Act? If I disputed in court any encumbrance
which did not appear on the tidle but for which a tenant said I had some responsibility under
other legislation, what would be the position? The court must decide which Act would take
precedence - either the Transfer of Land Act or the Commercial Tenancy (Retail Shops)
Agreement Act. I still have not received an answer to that question.

Mrs HENDERSON: I will read the relevant section from the Act: Where the tenant under a
retail shop lease assigns the lease, the term to which the assignee becomes entitled is the
balance of the term of the assigning tenant determined as provided by the lease including
where applicable the option arising under subsection (1) as at the date of the assignment.
Notwithstanding any other written law the right of the tenant under subsection (1) is not
affected by any assignment or other disposition or the reversion of the premises to which the
lease relates. The important part follows: For the purpose of this section and
notwithstanding section 68 of the Transfer of Land Act 1893, an option in a retail shop lease
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for the tenant to renew the lease is exercisable against any person with a reversionary interest
in the premises the subject of the lease, whether or not the lease is registered or protected by
a caveat. That makes the position quite clear.
Mr Fred Tubby: Where are you quoting from?

Mrs HENDERSON: It is from subclauses of the Bill, and it is necessary also to go back to
the original Act.

Mr Fred Tabby: I cannot find the sections you have quoted.
Mrs HENDERSON: I will find the source in time, but it is a bit complicated because I am
trying to manry three different pieces of paper. I assure the member that that is the
appropriate section.

Mr Fred Tubby: I will take the Minister's word for it.

Clause put and passed.
ClauseS5: Section 6 amended -

Mrs HENDERSON: I move -

Page 3, lines 17 and 18 - To delete ",misleading or inadequate" and substitute the
following -

or misleading

Page 3. lines 29 and 30 - To delete ",misleading or inadequate" and substitute the
following -

or misleading
These amendments relate to iniformation that is given in disclosure statements. It is certainly
the intention of this legislation to ensure that much more information flows between the
landlord and the tenant. The Government has been anxious to ensure that disclosure
statements are made available to the tenants and that they obtain the level of information
necessary to make a proper judgment as to the viability of the business at the time the tenant
enters the lease, and that the information is complete for their purposes. It has been
suggested that it is not reasonable to include the word "inadequate' while the other two
qualifications are put on the information; that is, it is fair and reasonable to measure whether
the information provided is false or misleading and that could be contested in a court of law.
However, the matter of what constitutes inadequate or adequate information may not become
clear until some time later, and it may be a matter of opinion as to whether the information
provided was adequate or inadequate. It is the intention of the Government to ensure that the
information provided is sufficient for the purposes of the disclosure statement. In my view
the word "misleading' covers that aspect. If the information provided tends to give a
particular picture because it does not contain sufficient information, that information is
misleading by virtue of the fact that insufficient information is made available to the
potential tenant. However, I recognise the problem involved with the word 'inadequate'; the
situation could change over time and it would not be reasonable for a tenant some time after
signing a lease to say that the information provided was inadequate, although at the time he
was not awart that that was the case.

Mr FRED TUBBY: We support the amendment. The original wording was quite ridiculous
and had the Minister not moved this amendment we would have moved one. Landlords will
now be liable for damages payable to tenants for giving false or misleading information in
their disclosure statements. Tenants will be able to apply in writing to recoup losses caused
by incorrect information given in those statements. The statements are a one-sided argument
as only the landlord has to give a disclosure statement to the tenant. In that statement he
must try to outline all possible events, otherwise the tenant could in future claim he had
given false or misleading information. The landlord is therefore placed in a rather tenuous
situation.
Why does the tenant not also have to give a disclosure statement? That would open up the
field a bit. The tenant could outline previous experience in running a business of a similar
type, their capital base, their ability to operate such a business and which areas of the
landlord's disclosure statement they are accepting as the main reason for coming into the
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shopping centre. For example, it may be that K-Mart is opening at the end of the mall and
will attract more business and therefore improve the tenants' business. If that is the major
reason for entering a shopping centre then why should they not have to disclose that to rhe
landlord? That then takes pre-eminence when compared to all the other bits and pieces the
landlord puts in his statement.
There should be some responsibility on tenants to disclose to landlords their experience.
qualifications for taking on the business and whether they will be able to operate that
business to the mutual benefit of all retailers in the shopping centre. They could also say
what points in the landlord's disclosure statement they were accepting as the main reason for
renting in the shopping centre.
Mrs HENDERSON: I am amazed at this suggestion; it is one of the most amazing ones I
have ever heard! The whole point of providing a disclosure statement is to seek to address
the imbalance between landlord and tenant. The landlord is seeking to require the tenant to
pay a certain rental and is offering the premises to that tenant. Therefore, the tenant is in the
weaker position. The tenant seeks information from the landlord about the shopping centre
in general, about the turnover of the previous business and all those sorts of things that will
enable the tenant to judge whether it is a good proposition to sign the legally binding
contract - the lease.
The suggestion that the tenant should provide a statement of disclosure to the landlord almost
leaves me speechless. The landlord has an opportunity to check the credit rating of the
tenant; ask the tenant any questions he wishes; and at the time the tenant seeks to take over
the lease he has an opportunity to reject that tenant as a potential tenant of the shopping
centre. The only thing the tenant has to go on to judge whether it is a good proposition is the
information provided by the landlord.
We seek in this legislation to ensure that the tenant at least has an even chance at the
beginning of making that kind of judgment based on accurate information provided by the
landlord. The tenant has nothing else on which to make that judgment. The suggestion that
the tenant should provide some kind of disclosure statement setting out which bits of the
landlord's statement are considered heavily and which bits did not weigh on their decision to
move into the shopping centre is spurious and does not fit the argument we are having today
for one moment. This legislation is an important tool for the tenant to ascertain the viability
of a business before signing a lease. The suggestion made by the member for Roleystone
would totally undo this pan of the legislation; therefore, I oppose it.
The DEPUTY CHAIRMAN (Mr Donovan): The question is that the amendment proposed
by the Minister - namely, to delete certain words and substitute certain other words - be
agreed to. I am pulling the question to draw the attention of the Committee to the fact that
we have moved into disclosures and provisions of clause 5 when we ought to be debating the
Minister's amendment.
Amendments put and passed.
Mr FRED TUJBBY: This legislation will provide for disclosure statements to be held against
the landlord. A lease is taken out for a period, say, of five years. but things can happen in
five years. At the beginniing of that period the landlord is expected to explain in his
disclosure statement all the possible things he thinks may happen over the next five years.

Mrs Henderson: That is not true at all. The legislation does not say that; it says that he must
not provide a statement that is false or misleading.
Mr FRED TUBBY: It comes back to a question of whether something is misleading,
because circumstances change. It is the legal interpretation of whether the landlord knew in
the back of his mind that something would happen to that shopping centre in three years and
did not put that in the lease or in his disclosure statement. He may have the idea in the back
of his mind to completely redevelop or remodel the shopping centre and that half the
businesses will be closed because of the work under way. If he fails to put this thought into
his disclosure statement the tenants who are affected can come back at the landlord saying,
"You knew about this. You knew all the time. You misled me. You did not place this in the
disclosure statement, but you were thinking about it." It is a legal interpretation of whether
the landlord had it in mind to do that redevelopment or whether it was something floating
around in his mind that he may or may not do. So does he put it in his disclosure statement?
That is a decision he has to make.
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Mrs Henderson: He should if he knew it was misleading not to reveal it.

Mr FRED) TUBBY: He was still thinking about it, and three or four years is a long time.

Mrs Henderson: Most claims in relation to redevelopment come because of landlords
seeking to terminate tenant's leases on the basis of that redevelopment. The member for
Roleystone must have received complaints about that happening. Many retailers have been
severely disadvantaged by that happening.

Mr FRED TUJBBY: I can appreciate that. We are trying to set up legislation covering all
eventualities. I am pointing out an eventuality which may or may not occur in future. We
need to look at this matter seriously and that is why I have raised this matter. I am not saying
that I am in favour of landlords and down on tenants; I am saying that this point of view
should be discussed to ascertain whether there is some way in which we can redress it. I am
suggesting to the Minister that putting in a disclosure statement something which may or
may not be misleading in three or four years' time because the landlord can be prosecuted
under this legislation means he has to put a whole rack of things in his disclosure statement.

Why should it not be the responsibiliry of the tenant to declare to the landlord in a disclosure
statement the reasons for his coming into the shopping centre? Were the landlord and tenant
then to bring a case before the tribunal at some later time the landlord would be able to say,
"You came into this shopping centre for the following reasons. It is most unfair of you to try
to get some recompense from mne because your business has not been as successfuil as you
had hoped."

Mrs Henderson: What you are really suggesting is that if, for example, the tenant had come
into the shopping centre because his shop was adjacent to Woolworths, and if the landlord at
some future time redeveloped the shopping centre and put a huge Target store at the other
end which attracted more customers than did Woolworths, the tenant would lose any capacity
to argue on that basis.

Mr FRED TUB BY: No; that would be a basis on which he could argue. He could argue for
recompense on the basis that he had come into the shopping centre because his shop was
located next to Woolworths, which was the main attraction.

Mrs Henderson: That is exactly the sort of thing that could be at the back of the landlord's
mind, as you have put it, which you believe he should not be held to.

Mr FRED TUBBY: If the landlord forgets to tell the tenant that he has at the back of his
mind an idea to redevelop the shopping centre and put in a monstrous K Mart, the tenant will
then be able to say to the tribunal that he stated in his disclosure statement that he came into
the shopping centre primarily because Woolworths was the main attraction, and it was
located next door to his shop.

Mrs Henderson: You are defeating your own argument because the landlord could then say
to the tribunal, 'Woolworths is still there. Nothing has changed. It just so happens that we
have now put a K Mart at the other end of the shopping centre, but I did not know about that
at the time the tenant signed the lease." You are providing comfort to that argument.

Mr FRED TUBBY: I am saying that the tenant should be able to use the disclosure
statement to claim recompense from the landlord because he can prove from his disclosure
statement that the main reason he came into the shopping centre was his reliance on
Woolworths to draw customers into his end of the shopping centre, and he has lost business
because all the people are now going to the K Mart - which he did not know was going to be
established - at the other end of the shopping centre.

Mrs HENDERSON: The member will finid that the tribunal has sufficient scope under this
section of the Act to canvass the issues that he is raising. The essential element is that the
landlord is not to give false or misleading information. We have deleted the word'
"inadequate" because of the problems associated with it. ft will be very difficult to mount an
argument that they should be allowed to give false or misleading information.

Mr FRED TUBBY: I hope the Minister is right. I will accept her statement on that.
However, if it is good enough for the goose to make a disclosure statement it should be good
enough for the gander so that each party will have in writing the reasons that the other party
has entered into the lease agreement.
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Clause, as amended, put and passed.
Clause 6: Section 9 amended -

Mr TRENORDEN: I move -

Page 4, after line 27 -To insert the following -

(a) a security bond;

This amendment relates to another argument which we had earlier, which [ lost.

Amendment put and negatived.
Mr TRENORDEN: I move -

Page 5, line 6 - To delete the words "the lease,"

The deletion of the words "the lease" will have the effect that "the fair and reasonable
expenses of the landlord in respect of the drawing up of or the obtaining of necessary
consents to the lease, an assignment of the lease or a sublease of the premises" will be borne
by the landlord. The costs associated with the lease should be the responsibility of the
landlord. All other costs associated with subleases and assignments of a lease should be
borne by the parties involved in those commercial transactions.

Mrs HENDERSON: I amn having some difficulty understanding what the member is seeking
to do. I am at a loss to understand why the member believes it is unreasonable for the costs
associated with the drawing up of a lease to be applicable. It does not seem to me that the
member has given any arguments in support of that proposal, and I would have to oppose it.

Mr FRED TUBBY: Surely the costs associated with the drawing up of a tease should be part
of the landlord's operating costs. Why should those costs be passed on to the tenant? In all
other aspects of this Bill the Minister is trying to withdraw from the landlord the opportunity
of recouping moneys from tenants for goodwill, for key money, and for premnium payments.

Mr TRENORDEN: That is precisely the point. I am a little surprised that the Minister is
bewildered. Our amendments have been on the Notice Paper for some time and I would
have thought the Minister had had plenty of time to consider them. We are saying that the
costs associated with the lease should be the responsibility of the landlord.
Mrs HENDERSON: I think there is a misunderstanding on the part of the member for Avon
that this clause relates to the clause dealing with key money and that where key money is
charged, the lease becomes void. This clause seeks to exclude certain charges from being
construed as key money. One of those charges is the costs incurred by the landlord in
drawing up the lease. Those costs would be recouped by the landlord from the tenant in one
form or another. This legislation makes it quite clear that where those expenses are sought to
be recouped they could not in any way be confused with the kind of money which we are
seeking to outlaw that would pass between landlord and tenant. The member for Avon
seems to have misunderstood the way the section of the Act sits in relation to key money.
Mr Fred Tubby: The landlord should cover those expenses.

Mrs HENDERSON: The landlord would seek to recover those expenses as an ongoing part
of the rent. However, they cannot be construed as key money and therefore be voided.

Mr Fred Tubby: Does that mean the landlord cannot make any direct charge for premium
money under the Liquor Act, but must recoup it in dollars each week for the rest of the lease
instead of a big up front $500 payment for drawing up the original lease?

Mrs HENDERSON: I am talking about fair and reasonable expenses, not some inflated
figure that can be drawn out of the air. It must be related to the specific task of drawing up
the lease, sublease or the assignment.

Mr Fred Tubby: The assignment or the sublease is something which the tenant wants for his
own benefit and has nothing to do with the landlord. The tenant must cover that cost. The
tenant should not have to cover the cost of the original lease.

Mrs HENDERSON: The Government wants to ensure that if there were ever an argument in
the tribunal about whether that were a reasonable thing, the Act would be clear.

Mr Trenorden: Can the Minister give an undertaking to look at it before it goes to the other
place as we are wasting our time on these two points.

3297



Mrs HENDERSON: I am happy to look at it, but I want the member for Avon's assurance
that he will go back and see how this clause sits in the Bill.

Mr Trenorden: I am prepared to do that.

Amendment put and negatived.

Mr FRED TUJBBY: Can the costs of upgrading the premises be recovered from the tenant by
agreement or are they included in the definition of key money?
Mrs Henderson: It is if the member for Roleys tone is talking about capital expenditure.

Mr FRED TUBBY: For example, where a landlord wanes to improve all the shopfronts in a
centre with a more upmarket look and as a result the landlord and all the tenants will benefit,
can the landlord go to the tenant and request a payment towards upgrading the tenants'
shopfronts? Would that be classified as key money and is it legal?

Mrs Henderson: It would normally come within the definition of a sinking fund. That is an
example of a capital improvement to the whole of the shopping centre. which would stay in
place when a tenant left. The shopfront is the responsibility of the individual tenant but a
change of such magnitude would affect all the physical parameters of the shopping centre
and certainiy that would be a capital improvement and it would not be possible for the
landlord to seek recoupment from the tenant.

Mr FRED TUBBY: Does the requirement for a tenant to undertake certain works to his own
shopfront constitute key money?
Mrs Henderson: No; the tenant is responsible for any changes to the shopfront made of his
own volition; that is the normal practice.

Mr LEWIS: We have all agreed that this is a difficult piece of legislation to read. However,
as I under-stand it. a part of this section is retrospective.

Mrs Henderson: Some of the points the Opposition has made relate to the fact that the
original intention of the definition and terms in this legislation have been clarified. However,
that has not changed the original intention as outlined by the Minister of the day, and the Bill
has been rewritten in parts so that the original intention is beyond doubt. However, Those
changes could not be described as retrospective changes of substance.

Mr LEWIS: I have read clause 22, the saving and transitional clause, which refers
specifically to section 6(a). (c) and (d) of the Act. Section 6(c) relates specifically to key
money. We are all aware that liquor stores are seen as different from a normal retail tenancy
because associated with them is a licence which allows liquor to be traded from those
premises. On the basis of a Supreme Court decision made two or three weeks ago the lessor
has a right to be granted a protection order and to apply for that licence notwithstanding the
fact that the lessor may not trade in the capacity of a liquor store. In many cases
retrospectivity will mean that when a liquor store changes hands and a premium is paid to the
landlord on the basis of that liquor licence, a tenant could present a prerogative petition to the
court to claim back premiums paid for liquor stores under the original 1985 Act. The
legislation should not be able to retrospectively remove agreements that were made by
people who were prepared at the time to negotiate in that way. The Bill appears to me to
incorporate retrospectivity in this way but it also appears that it will outlaw the payment of a
premium when a liquor store is transferred after a lease has expired. I want the Minister to
categorically state what is the intention of this legislation, for the benefit of those people who
have paid premiums and in the normal course of events will pay premiums.

Mrs HENDERSON: The original legislation set out provisions for key money: that was very
clear. Our intention was announced at the time. This clause seeks to make clear where key
money was part of the lease, or where it was an agreement entered into just prior to the lease
to circumvent that part of the Act which prohibited key money, it will constitute key money.
It is key money whether it is included as part of the lease - in which case the Act is clear - or
whether it occurs at the same time. The question of liquor stores has been canvassed at some
length. Feople who trade in liquor stores have the right at the assignment of a lease to on-seU
goodwill. It is a commodity accumulated by the tenant; it is an asset. Provision is made for
protection of these tenants, because of the special circumstances which would apply if the
lease were terminated and the Tenant was not given the opportunity to assign the lease; in that
case, the lease would revert to the landlord who would also hold the liquor licence. After a
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short uimne he would enter into a new lease with another tenant, and that would represent the
artificial contrivance of a situation where the leaseholder would be deprived of the
opportunity to assign the lease and obtain benefits from goodwill.

Mr Lewis: At the end of the lease the tenant does not have any goodwill.

Mrs HENDERSON: At the point at which he assigns the lease, he does have goodwill. Our
intention is that the tenant is entitled to have that opportunity.

Mr Lewis: What about at the end of the lease?

Mrs HENDERSON: That would be the point at which he would normally assign the lease to
the next person.

Mr Lewis: He has no right to do that.

Mrs HENDERSON: In normal circumstances, he would have a lease option; he would have
the right during the lease to assign it and recoup -

Mr Lewis: Yes, during the lease.

Mrs HENDERSON: If the landlord seeks to artificially contrive a situation where the lease
always returns to him in order that the tenant is deprived of the opportunity - and this is
effectively what the member suggests -

Mr Lewis: That is common law in relation to property.

Mrs HENDERSON: Effectively that would deprive the tenant of the capacity to obtain
goodwil; it would artificially transfer it to the landlord. Our amendments are designed to
ensure that does not happen.

Mr Shave: The scenario I put to the Minister earlier was: I have a liquor store, which I am
running, and the Minister leases it from me; she does not pay any amount for goodwill. At
the end of the lease, does the Minister believe I would have the ight to take back that
amount, or should I pay her for goodwill?

Mrs HENDERSON: In normal circumstances, the member would not let me have the lease
in the first place.
Mr Shave: Let us assume the situation is that I sell a lease to the Minister and the goodwill is
$ 100 000. The lease is a 10 year lease without options. At the end of 10 years, at the
expiration of the lease, what does the Minister think are her rights as a tenant? Say, I want to
take back the lease; does the Minister think I should pay her $100 000? If the goodwill were
already in place, created at the start by myself, what is the situation?

Mrs HENDERSON: At the end of the lease, the member would not get that amount back,
but i~f he assigned it -

Mr Shave: I only want to talk about what happens at the end of the day. The Minister has
stated repeatedly that at the end of the lease, the landlord will take back the lease for a short
time and sign up another lease with someone else. At the termination of the lease, what are
my rights as a landlord and the Minister's rights as a tenant? What does the legislation do in
this case?

Mrs HENDERSON: This clause refers to key money being contrived into some artificial
arrangement -

Mr Lewis: What is key money? It is a premium!

Mrs HENDERSON: The member can call it a premium or he can call it key money.

Mr Lewis: Do not try to use semantics to get around it.

Mrs HENDERSON: I am not doing that. I am relating the point back to the clause under
debate, which deals with arrangements or agreements entered into at the time of the lease
designed to circumvent prohibition of key money.

Mr Shave: I know something about this, having leased premises for 20 years. People who
want key money can either call it goodwill or a lease premium. The term used is totally
irrelevant. We are talking about, let us say, goodwill. The Minister keeps saying she is
talking about key money but key money is goodwill. If I sell someone a lease and I demand
$100 000, that is key money.
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Mrs HENDERSON: It is not the same thing.
Mr Lewis: That is how the Government has defined it.
Mrs HENDERSON: The Government has never said that the tenant is not entidled to recover
the goodwill built up by the tenant.

Mr Lewis: What about the landlord's rights?
Mrs HENDERSON: We are talking about the tenant and goodwill, compared with key
money demanded by the landlord. They are two different concepts. One represents the hard
work of the tenant; the other is entrance money or a premium - call it what one likes; our
legislation is intended to prevent that from occurring.

Mr FRED TUJBBY: I move -

Page 5, after line 7 - To insert after subelause (c) the following -

(d) any sum that the tenant has agreed to pay to the landlord in respect of the
transfer from the landlord to the tenant of a licence issued under the
Liquor Licensing Act 1988.

This amendment will clarify same of the confusion over the last few minutes. The licence
has probably been acquired by the landlord at considerable expense. The landlord should be
able to recoup the outlay from the tenant in a lump sum rather than incorporating the amount
into the lease payment Over time. If the landlord has acquired the licence, the chances are he
probably borrowed money and is paying interest on the money.
Why should he have to allow that interest to accrue over five years as the tenant pays it back
at so much a month for the five years? it should be legal for the landlord to expect the tenant
to pay for that licence when he first enters the licensed premises. It would be an up-front
premium payment which, at the moment, under the amending clauses, would be illegal.
Mrs HENDERSON: I oppose the amendment. I recollect that the Opposition supported the
amendment to the Liquor Act which specifically meant that the liquor licence did not
automatically revert to the landlord. That prevented precisely what we are talking about
here, that is to protect the interests of the tenant who has built up the goodwill in operating
the liquor store. A tenant can go to the Licensing Court and argue that a licence should be
transferred to another premises with the tenant and that it should not go back to the landlord
who could on-sell it to another tenant. It is precisely for that reason that amendments have
been made to the Liquor Act.
Mr Fred Tubby: No. T1his amendment specifically refers to the landlord transferring the
licence to the tenant. He should be entitled to receive payment for that transfer with the
licence becoming the property of the tenant. What the tenant does with it after that is up to
him.

Mrs HENDERSON: We are talking about a matter that is within the province of this Bill but
which is under the jurisdiction of the Licensing Court.
Mr Fred Tubby: But you are precluding that from taking place by these amendments.
Mrs HENDERSON: No, in this clause we are precluding another form of key money being
levied on tenants. The mailer to which the member refers relates to the applications made to
the Licensing Court as to who should hold the licence.
Mr Fred Tubby: it does not.

Mrs HENDERSON: I believe it does.

Mr Fred Tubby: Once again, you have a conflict between the two pieces of legislation, the
Liquor Act and this Bill.

Mrs HENDERSON: No. this amendment outlaws key money. It does not allow a special
dispensation for liquor stores and I oppose it.
Mr LEWIS: I do not believe the Minister understands commnerce, particularly that to do with
[icensed stores and how they operated for many years prior to the 1988 Act.
Mrs Henderson: Are you aware of your party's support for changes to the Liquor Act? Do
you remember the debate?
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Mr LEWIS: Of course, I do. I sat here.

Mrs Henderson: Are you arguing in the opposite direction?

Mr LEWIS: No, I am arguing about the Minister and her Government trying to disfranchise
something from a person which that person owns. Before the 1988 Act there were liquor
licences called freehold licences which attached to premises and which were technically and
contractually owned by the proprietors of those premises. The owners of the premises paid
hundreds of thousands of dollars to acquire that licence to trade from those premises. The
landlord, at the expiration of the lease -

Mrs Henderson: That is what adds value to the premises on which they charge rent. They
would not charge the rent they do if the licence did not exist.

Mr LEWIS: - in the normal contractual arrangement -

Mrs Henderson: Do you deny that?

Mr LEWIS: I am not listening to the Minister; she is not listening to me. She is so set in her
narrow ways that she cannot understand the wider concept of commerce and contracts. A
landlord may have paid hundreds of thousands of dollars and, at the expiration of the lease,
who owns the tenancy? The proprietor of that liquor store, if he were half smart, would
amortise the capital cost of that premium for the period of the lease whether it be five years
or 10 years.
Mrs Henderson: He could not attempt to do that with any capital expenditure no matter what
kind of store it is.

Mr LEWIS: He would amortise his premiums. The Minister does not have a clue. She has
never been in commerce and she does not understand what I am talking about. Those people
expect to get back their premises at the end of the day because they own them. The lease has
expired, they paid for the licence at day one -

Mr Shave: They built the building.

Mr Catania interjected.

Mr LEWIS: I hear what the member is saying, but let us look at the reality of it. In a five
year lease -

Mrs Henderson: Why did you support the changes?

Mr LEWIS: I did not support them and I was not the spokesperson.

Mrs Henderson: Your party supported it. Let us not get away from that.

Mr LEWIS: I am not debating that legislation. I am trying to put the Minister on a spot here.

Mrs Henderson: Your party supported the licence not automatically going to the landlord
and that is crucial to this debate.

Mr LEWIS: The Minister does not know what she is talking about because three or four
weeks ago, on a 2:1 judgment, the Supreme Court overruled exactly what she is trying to do.
Mrs Henderson: Which you supported.
Mr LEWIS: Not this fellow. I am saying that, notwithstanding that the Government tried to
tamper with contract law by trying to put into an Act of Parliament provisions that would
override normal contractual law and the Supreme Court threw out what it tried to do -

Mrs Henderson: Did you support the Liberal Party on amendments to the Liquor Act?

Mr LEWIS: The Minister is rabbiting on. She will not listen.

Mrs Henderson: Did you vote against what the Liberal Party supported?

Mr LEWIS: Mr Chairman, would you please bring the Minister to order? We are debating
this legislation.

The DEPUTY CHAIRMAN: Order! I thank the member for Applecross. I have been
waiting for a member on his feet on my left to change the flow of this debate which was set
in train by members on my left 30 minutes ago. If the member wishes the protection of the
Chair, I will ask the Minister to refrain from interjecting and to confine her remarks to those
that she makes when she has the call, if, in the same arrangement, members on my left, when
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on their feet, will confine their remarks to the Bill. If all members direct their remarks
through the Chair, the debate will proceed in an orderly fashion.
Mr LEWIS: When someone takes a five or 10 year lease, he goes in with nothing. At the
expiration of the lease he cannot expect to have anything because he does not own the
premises.
Mr Shave: Or the licence.
Mr LEWIS: Whatever, whether it be a bridal gown shop or a liquor store or a newsagency.
He paid the premium to a previous tenant who assigned him the remaining period of the
lease. He did not pay the premium to the landlord.
Mr Shave: He may have.
Mr LEWIS: Yes, he may have, but at the end of the lease the property reverts to the owner.
That is a fundamental understanding of property law. The Minister said that at the end of the
lease period a person who has bought a liquor licence which is attached to the premises loses
not only the store but also the licence.
Mrs Henderson: I did not say that. I said the licence does not automatically revert to the
landlord, and that is a fact.
Mr LEWIS: The Minister should refer to the Supreme Court decision. At the expiration of
the lease the licence reverts to the landlord. That is the normal situation. The Minister is
suggesting that at the end of the lease period the person who owns the store and the licence
should give that licence to somebody else for nothing. A landlord may as well give a life
tenancy. It is a nonsense and a contradiction of property law. I ask the Minister whether this
clause of the legislation will be retrospective to 1985. Will it be possible for those people
who have paid premiums to go to court to request a refund of those premiums?
In support of the amendment moved by the member for Roleystone; a very important aspect
of this clause is that if a premium cannot be paid in a special case where a liquor licence is
involved that will sequester a person's property rights. It is draconian in the extreme that by
legislation the Government can take away a person's fights to that extent. It is not
reasonable, and I do not think a reasonable Government would contemplate such action. The
Minister may ask why the owner should get the licence at the end of the lease; that person
owns the shop, the licence and the tenancy. Who should get it? What rights does a tenant
have at the end of the lease? I reiterate my earlier comment that when people enter into five
year or 10 year leases, or five year leases with a five year option to renew, they know when
they sign the lease that at the expiration of their right to occupy the property, they will have
nothing. Therefore, the smart people amortise during the period of the lease the premium,
up-front cost or capital cost of going into those premises. They know when the lease expires
that they will have nothing, and they expect nothing. However, some people go into business
and do well, and 18 months or two years before the end of the lease they look for some
unsuspecting person to whom to assign the lease. It is not landlords who behave in that way.
but tenants.
The fundamental difficulty arises because the Government, and particularly the Minister,
believes that at the end of a person's lease, that person has some right to the property and the
business that may have been built up. The hard, cold fact is that under property law that
person never has had, nor should have, any rights. If the situation were any different the
owner's rights to his property would be removed. The Minister is saying that at the end of
the lease the owner does not own the property, but the tenant does.
Mrs Henderson: That is stupid; you are trying to put words into my mouth.
Mr LEWIS: That is the implication.
Mrs Henderson: That is not the implication.
Mr LEWIS: The Minister said that when someone builds up a business and the lease expires,
that person is left with nothing. That has always been the case.
Mrs Henderson: I was referring to goodwill.
Mr LEWIS: That is the point. Any goodwill ceases on the day the lease expires. That is
property law. I understand that the Committee stage is a time for both the Governiment and
the Opposition to take points from either side. When a point is properly made and is logical
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and rational, the Government should not dig itself in, put on its helmet and refuse to listen.
The Minister seems to think that at the end of a lease the lessee has some rights. It is
absolutely essential for the Minister to place on record her answer to the following questions:
Will this legislation be retrospective to 1985 on the basis of the premiums that have been
paid; and, secondly, is it illegal for an owner of a licensed store, the owner of the premises
and technically the owner of the licence, to charge a premium at the expiration of the lease?

Mrs HENDERSON: I said at the outset that this whole question presents a predicament for
the Opposition with its dual constituency of owners of property and small business people.

Mr Fred Tubby: You should present legislation that is equal and fair to all pantics.

Mrs HENDERSON: The member for Roleystone should not put words into my mouth.

The DEPUTY CHAIRMAN (Mr Donovan): Order! I have acknowledged the importance of
this debate to members on both sides, but even in the Committee stage it is customary to
allow the member on his or her feet to finish two sentences before interjections start.
Mrs HENDERSON: It became clear during the second reading debate that the Opposition
had some difficulty resolving its allegiance to the owners of property and commercial
tenants. It has become very clear during this debate and from the last commients made by the
member for Applecross that the Opposition does not face that predicament at all; its
allegiance is totally one-sided - its concern is only for the owners of properties and that
dominates its other concerns.

Mr Lewis: There has to be equity at law, Minister.

Mrs HENDERSON: I am trying to answer the member for Applecross's questions and if he
is quiet I will get to answering them.
Mr Fred Tubby: The Minister is trying, but not succeeding.

Mrs HENDERSON: I cannot help it if the member for Roleystone does not have the
capacity to understand. I made it quite clear during the debate that if a person owns a small
business and the owner operates the business and then sublets it, he has the right to recover
the goodwill built up in that business. That applies to a liquor store in the same way as it
applies to other kinds of businesses. They have the right to gain that goodwill. However, it
is a fact that the Liquor Act precludes the Liquor Licence from automatically reverting to the
landlord on termination of the lease. The member for Applecmoss tells me that a Supreme
Court challenge has been taken to this. I suggest that he ought to be recommending that
changes are made to the Liquor Act, in that case, but that does not relate to the principle
underpinning this legislation.

Mr Lewis: The Minister does not understand.

Mrs HENDERSON: I understand clearly; the member for Applecross is trying to use this
legislation to fulfil a function which is contrary to what the Government is trying to
establish; that is, that collection of key money is outlawed whether pant of a lease
agreement - which clause is automatically void if an obligation for key money is included -
or a separate arrangement to pay a premium or other form of key money - call it what
members like. I cannot say it any more clearly than that. I oppose the amendment.

Mr SHAVE: The Minister has not answered the member for Applecross's question as to
whether this legislation is retrospective to 1985. Over a long period - and I have been both a
tenant leasing from other people and the lessor of premises that had a liquor licence attached
to them - every person in the industry has become aware that at the end of a lease the licence
reverts to the owner - that it is attached to the premises. Since 1985 tenants have entered into
contracts which outline very clearly that at the end of the term the tenant will give up the
licence within a certain period.

Is the Minister trying to introduce legislation which says the tenant is entitled to $50 000 or
$100 000 for goodwill? Is she saying that the landlord has to pay that and not do what the
contract says? To do so is to overturn thousands of contracts already signed which clearly
state that the licence belongs to the landlord and that the tenant will give it up at the end of
the lease. The tenant only has the right to fixtures, fittings and stock and all these leases have
been drawn up in that way. If the Minister draws up legislation that she hopes is
retrospective to 1985 she is creating a major problem for a lot of people and will be the cause
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of numerous Supreme Court cases similar to the one we talked about three weeks ago where
someone tried to get a similar judgment to the one the Moinister is looking at.
It is no good the Minister berating the member for Applecross and saying he is not listening.
It is the Minister who is not listening. We are trying to help the Minister so that she
addresses the problem before this Bill goes to the other House and the whole thing gets
thrown out. There is no way that the National Party or the Liberal Parry will allow the
Minister to introduce retrospective laws that are contrary to contracts written between a large
number of panties over the past four years.
We are asking the Minister to address the problem; to go back to her lawyers and make sure
she gets the wording right before she brings this legislation hack. If she does not do that, it
will be thrown out; it is as simple as that.
Mrs HENDERSON: I do not know how much more clearly I can put this. My
understanding is that under the Liquor Act the licence does not revert to the landlord. That is
my advice, whatever the member for Applecross says about a Supreme Court judgment. I do
not have that judgment, but the Liquor Act stands as it is now. If that means that Act needs
amending, so be it, but in terms of this legislation the reality is that the landlord pays for the
liquor licence and that is what gives the premises its value and allows the landlord to recoup
the level of rent he charges the tenant. If a tenant does not complete a lease under normal
arrangements he would be able to on-sell it.
Mr Shave: We are talking about the end of the lease.

Mrs HENDERSON: The tenant would be able to on-sell the goodwill on the terms they were
assigned as tenant. The member for Melville asked whether they would sell the goodwill
back to the landlord. Obviously, they would not. I am saying to him that the legislation that
went through this House. supported by his parry. outlined the fact that the liquor licence
should not revert to the landlord. That is the way things stand at the moment. It seems to me
that we arc wasting time debating whether the Liquor Act has been challenged in the
Supreme Court. We are talking here about key money. It is quite clear that that is what this
Bill prohibits and what this amendment is about. It makes quite clear what the definition of
key money includes. I have said this several times. I cannot make it clearer than that.
The member for Applecross seeks to put certain words in my mouth and will not rest until I
say what he wants me to say, but he is -
Mr Shave: We are trying to help the Minister.
Mrs HENDERSON: I oppose the amendment.
Mr TRENORDEN: This has been an absolutely incredible debate! It sounds as though I am
sitting in two places at the same timei. I am absolutely convinced that the Minister has no
comprehension of what she is talking about. That worries me greatly. I have not been
involved in this debate from the start, but have listened carefully. The Minister cannot
blithely wipe her hands saying. 'Who cares about X people out there?'
Mrs Henderson: I did not say that.
Mr TRENORDEN: That is what the Minister is saying: "Who cares about the people who
will get burnt?" She was asked directly a dozen times whether this legislation is
retrospective and she did not answer.

Mrs Henderson: I answered that question the first rime the member for Applecross asked it.

Mr TRENORDEN: So the answer is no, is it?

Mrs Henderson: This legislation makes clear the definition of key money back to the date of
the original Bill.
Mr TRENORDEN: So it is retrospective.

Mrs Henderson: It is not retrospective because it does not change the meaning of the word;
it defines it. It is the original meaning as outlined by the Minister of the day.
Mr TRENORDEN: We have a serious problem here. I have been a member of this Chamber
for a number of years and I am certain that I have never found myself in such an incredible
position before. There is no way that the National Party will support this legislation. I
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suggest to the Minister that the only sane thing to do right now is withdraw the Bill thereby
allowing her to retreat with some dignity because it is nothing more than a disaster.
Mr FRED TUB BY: Unless the Minister agrees to some amendment to clause 22, the Bill
states quite clearly that section 6(a), (c) and (d) of the Act is retrospective all the way back to
1985; it is as simple as that. Any lease which provides for the payment of goodwill in
respect of a business carried on by the landlord in a retail shop inmmediately before the lease
was entered into is now illegal. It will be ilegal all1 the way back to 1985.
Amendment put and a division taken with the following result -

Ayes (22)
Mr Bradshaw Mr House Mr Nicholls Mr Fred Tubby
Mr Clarko Mr Lewis Mr Omodel Dr Turnbull
Mr Court Mr MacKinnon Mr Shave Mr Wiese
Mr Cowan Mr McNee Mr Strickland Mr Blaikie (Teller)
Mrs Edwardes Mr Mensaros Mr Thompson
Mr Grayden Mr Minson Mr Trenorden

Noes (26)
Dr Alexander Dr Edwards Mr Marlborough Mr Thomas
Mrs Beggs Dr Gallop Mr Pearce Mr Troy
Mr Bridge Mr Graham Mr Read Dr Watson
Mrs Buchanan Mrs Henderson Mr Ripper Mr Wilson
Mr Canr Mr Kobelce Mr D.L Smith Mrs Watkins (Teller)
Mr Catania Dr Lawrence Mr P.J. Smith
Mr Cunningham Mr Leahy Mr Taylor

Pairs
Mr Want Mr Cordon Hill
Mr Kierath Mr McGinty
Mr Ainsworth Mr Grill

Amendment thus negatived.
Mr FRED TUBBY: I move -

Page 5, after line 12 - To insert the following -

(iii) by inserting at the end of section (3) -
'Penalty - All costs plus a fine equivalent to the debt due."

This argument about key money, goodwill, premium payments or whatever is fine, but unless
the legislation has some teeth it will not be worth the paper it is written on. Under the
legislation, all that can happen at present is that the tenant takes the landlord to the registrar,
who then says, "You are outside the realms of the legislation and you must return that
premium payment, goodwill, key money or whatever to the tenant." They both go away, and
I guarantee that as they walk out the door the landlord will say. "There goes the renewal of
your lease." With that sort of a hammer hanging over the head of tenants, it would be a very
foolhardy tenant who would take a landlord to the tribunal, because in some way key money,
goodwill or premium payment has been required. It is incumbent upon the Minister to accept
this amendment.
Mr Catania: Landlords are determined to exploit tenants; that is what you are saying.
Mr FRED TUBBY: If a landlord does that, there should be some penalty. It is not good
enough to go to the registrar, or to be taken to the registrar or to the tribunal by the tenant and
for the only penalty to be for the landlord to return the goodwill money. That is nonsense.
Some penalty must be provided to dissuade landlords from ever asking for key money,
goodwill or whatever. This amendment provides for a penalty and provides for all costs to
be paid to the tenant. If the tenant takes legal advice, that would include the legal costs. If
he takes time off from his business to go to the tribunal, that would be a cost which could be
imposed against the landlord, plus a fine equivalent to the amount of the key money,
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goodwill or premium payment which the landlord demanded of the tenant. That would give
this legislation some teeth. It is all very fine to have legislation, but unless there is a penalty
there is nothing to stop landlords from exploiting tenants. I ask the Government to support
the amendment.
Mrs HENDERSON: This is an extraordinary debate, because the Opposition constantly has
trouble deciding how to weigh up its ideological position; whether it should support the
tenants or the landlords.
Mr Lewis: You are bitter and twisted; an angry ant.

Mrs HENDERSON: 1 am not at all. I am interested in watching the way in which the
ground shifts in regard to this legislation. The member for Roleystone put forward the
proposition during the second reading debate that there should be no legislation at all; if
people got on with each other and behaved reasonably we would not need this legislation. If
there were no leases, and the world acted in a reasonable way, perhaps we would not need
legislation, but the reality is that things are not like that in the real world and we do need
legislation. The Government has made it clear that the intention of the legislation is to
promote communication between landlord and tenant, particularly with regard to
information. The sections to do with disclosure and so on are designed to do that. It also
outlaws demands for key money. That part of a lease would be null and void if it demands
key money because the money will have been gained illegally. It provides a fairly strong
disincentive to landlords seeking money illegally which will subsequently have to be
returned. This legislation seeks to close the loophole for people seeking to receive key
money by other means, for example, by calling it "a contribution to a sinking fund". Ever
since this legislation was proposed there has been a dramatic fall in people demanding key
money. It did not require the threat of a fine, but only a penalty for demanding key money.
No-one can argue with the success of this provision; I have not had retailers approach me
seeking such penalties. I reject the amendment.
Mr FRED TUBBY: I find that an absolute nonsense. The Minister is looking down a very
narrow track when discussing this Bill. She cannot balance both sides of the argument. I
reinforce what I said during the second reading debate; however, the Opposition does not
have the numbers to do what it wants to do. It must put up with legislation that is brought in
by this Government. The Opposition is saying that if it must suffer this legislation, for
heaven's sake it should be legislation that works and is fair and equal to all parties. The
Opposition does, at times, take the side of landlords because it wants to introduce fair
legislation. At other times the Opposition will take the side of the tenants because it is trying
to ensure fair legislation for tenants. Were the Opposition to have its own way it would not
have the legislation at all. However, it is stuck with the legislation and it must try to make it
work. Tenants may not have been to the Minister, but they have been to members of the
Opposition.
Mrts Henderson: They have been to me several times and have never raised this issue.
Mlr FRED TUBBY: They have been to the Opposition on several occasions and have said
that demanding key money is not done in writing but takes place behind the scene. Some
agreements can take place behind the scene.
Mr Catania: How does the member propose to prove that?
Mr FRED TUBBY: How does one prove anything? That is not my argument. People have
approached the Opposition and said that these deals are continuing and unless penalties are
introduced, apart from simply slapping landlords on their wrists and telling them to return the
money, no disincentive will exist.

Mrs Henderson: That is something.
Mr FRED TUBBY: Appearing before the registrar is not a solution. A landlord may go
before the registrar who may say, "Landlord, you have been a very naughty person, now
please return that money and do not do it again. I do not want to see you back here." The
Minister should agree to imposing penalties to dissuade them from doing this, otherwise the
legislation is quite pointless. Landlords will not thank me for doing this, but I know that
tenants will thank me and say, "Thank heavens, at least some penalty exists to dissuade any
landlord from ever wanting to do it." The penalty should include that landlords not only
return the money, but also pay a fine equivalent to the money charged and pay the tenant's
costs. The legislation should be given some teeth to enable it to work.
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The CHAIRMANJ: The question is that the amendment be agreed to. During the discussions
over the last half an hour I noticed that similar phrases were being used. Itissue members a
warning to introduce new material into the debate otherwise the Committee will not make
any progress.

Mr SHAVE: The Minister said that demands for key money had been stamped out. That is
an absolutely ludicrous statement. One has only to look at advertisements in the Saturday
and Sunday newspapers to notice that liquor stores are for sale, with 10 year teases, for
something like $350 000. Key money and goodwill is being sold and people paying that
$350 000 are under no illusions that at the end of the 10 years of trading they are not getting
back that $350 000. The Minister is making a very grave mistake in trying to introduce
legislation which attempts to not only stamp that out but also take it back to 1985.

Amendment put and negatived.

Clause put and passed.

Clause 7: Section 10 repealed and a section substituted -

Mr TRENORDEN: I move -

PageS5, line 27 - To delete '42' and substitute the following -

28
The member for Balcatta and the Minister have stated their agreement to the amendment.
The reason 28 days has been decided upon is that all transactions and agreements are based
on either 28 days or 30 days.

Mrs HENDERSON: It is reasonable to suggest that 42 days is a disproportionate time and I
am happy to accept 28 days.

Amendment put and passed.
Mr TRENORDEN: I move -

Page 5, after line 29 - To insert the following -

(3) A provision in a retail shop lease to the effect that the landlord or a
person claiming through him may recover from a tenant, who assigns
the lease in accordance with this section, any monies that are payable
under the lease by the tenant to whom the lease has been assigned is
void.

This amendment provides that once a lease is assigned the originial leaseholder is cleared of
the commitments of that lease. I ask that the amendment be agreed to.
Mrs HENDERSON: I oppose the amendment and I have indicated my reasons for this.

Mr FRED TUBBY: A landlord will be allowed to pursue the original leaseholder if this new
clause is not agreed to. Once a lease has been assigned, and it is assigned only with the
agreement of the landlord, the assignee becomes the new leaseholder. In the provisions of
the present Act if something happens and the landlord has to pursue moneys owed to him he
can go, firstly, to the assigned leaseholder, who is now the current leaseholder, and if he
cannot get any money from him he can go back to the original leaseholder. Once the lease
has been assigned and the landlord has accepted it, there should be no recourse to the original
lessee.

Mr TRENORDEN: This is one of the hard hitting points about the tenancy award and
tenants are very concerned about this aspect. Once they have signed a lease they have a
responsibility to it for a considerable period of time. I heard the argument early in the debate
that once an assignment is made with the full knowledge of the landlord, and the landlord
knows who is taking on the new lease and has had the opportunity to check the details of the
new tenant, the landlord should accept what he signs and the new tenant should assume the
responsibility. This is a very important point. I believe the member for Balcatta raised this
during his speech; therefore, I am surprised by the Government's attitude. I did not speak to
this amendment at length as I thought the Government was in tune with my argument. I
know that the Governiment had representations from tenants who must have indicated their
feelings for this activity.

3307



Mrs HENDERSON; When the member for Avon referred to earlier debate, I understood that
he was referr ing to the security bonds debate. We have not debated this issue before.

Mr Trenorden: It was referred to in the member for Balcatta's speech.

Mrs HENDERSON: I understood the member to be referring to the security bonds debate
regarding a person who signed a lease. The valid point was clearly made today by the
member for Balcatta that this issue creates a problem in making it more difficult for someone
to sign a lease. At the moment one of the things which makes it easy for a leaseholder to
assign a lease is that part of the responsibility remains with the original leaseholder.
However, I share the member for Avon's concern in this area about the fairness of this
practice. This is not in accordance with the other lease agreements and it is an unusual
arrangement in that a landlord may come back to the original leaseholder although the lease
may have been assigned more than once down the track. In view of those comments, I am
prepared to accept the amendment.

Amendment put and passed.

Mr FRED TUJBBY: Now that the amendment has been passed, what would the Minister
regard as "reasonable grounds" for a landlord to refuse to sign a lease? That is crucial to the
debate and should be in Hlansard in view of the amendment just passed.

Mrs HENDERSON: That is something that is not for me, or any individual to detennine, as
it is up to the registrar. For example, if a tenant went to the registrar and said that a landlord
had unreasonably withheld consent, it would be up to the registrar to hear the evidence from
both parties and to make a determination - that is the role of the registrar.

Mr Fred Tubby: So I assume that "unreasonable grounds" would have nothing to do with
financial background or the ability of the lessee, in the opinion of the landlord, to make good
his responsibilities during the period of the lease.

Mrs HENDERSON: These are factors that are generally taken into account. The landlord
will obtain information about the credit rating of the proposed assignee and look at his
previous business background. These are the kinds of thing which I expect the landlord
would consider. If the matter went to the commercial tribunal and an argument was formed
that consent was unreasonably withheld, the registrar would look and see whether the
consent had been unreasonably withheld.

Mr Fred Tubby: Would he go to the registrar or to the tribunal first?

Mrs HENDERSON: He would go to the registrar. If he was unable to mediate on the issue,
the case would be sent to the tribunal - this is the last resort.

Mr Fred Tubby: On what ground would the registrar be unable to determine the result?

Mrs HENDERSON: I believe that under the legislation the registrar has the right to
determine the matter and he is the only one who can make reference to the tribunal.

Mr FRED TUJBBY: There are implications in the amendment regarding the other party; this
is referred to in a later clause. However, the other party must have access to the appeal
tribunal because this is a rather unusual situation considering that the landlord no longer has
the right to pursue the original leaseholder.

Mrs HENDERSON: The only additional power allocated to the registrar is the power to
determine his jurisdiction. The other powers were already in place; they have not been
changed. The registrar can determnine whether he has the capacity to hear the case, and chat
he has the power to make a determination.

Mr Fred Tubby: Is the registrar the only one who can take a case to the tribunal?

Mrs HENDERSON: If the mediation does not proceed with the registrar, he can refer the
case to the tribunal.

Mr Fred Tubby: Is there a right of appeal?

Mrs HENDERSON: A right of appeal exists as with any other court on a matter of law, but
on a matter of content there is no right of appeal; again, this is the same as with any other
appeal.

Mr Fred Tubby: Does the Minister believe that there should be a right of appeal in such
circumstances?
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Mrs HENDERSON: I do not believe that this should be out of kilter with the way in which
other appeals are allowed in other courts.

Clause, as amended, put and passed.
[Questions without notice taken.]

Sitting suspended from 6.00 to 7.30 pm
Clause 8: Section I I amended -

Mr FRED TUJBBY The provisions in clause 8 of the Bill clarify sections of the existing Act
in regard to defining what is a fair market rent and the procedures to take place when a
reasonable rent cannot be agreed between the panies. This area is causing some concern to
the landlords, but if we are to have legislation such as this there must be a person who
adjudicates when two valuers - one appointed by either party - cannot reach an agreement.
The landlords are of the opinion that the adjudicator should be the Valuer General; in this
Bill the adjudicator is in fact the registrar. I can accept the landlords' point of view, but in
my opinion the adjudicator may still be an independent third party who is capable of looking
at all aspects of a case, weighing it up objectively and arriving at a responsible decision.
Therefore I will not make any more comment or oppose the provision relating to that.

However, I move -

Page 6, line t0 - To insert after "unoccupied' the following -

,but sufficiently fitted out and equipped for immediate occupation

In this definition I take "unoccupied" to mean that the landlord is precluded from taking
goodwill into consideration when a rent review is under way; and I accept that. I do not
think the landlord should be able to claim a higher rental on the basis of goodwill that has
been generated by a very efficient retailer. Hlowever, it is probably unfair that when the rent
review is in process the landlord must go right back to square one and say that not only are
the premises unoccupied but also they are completely vacant; because when premises are
vacant and unoccupied and the rent is being discussed with a new tenant, most responsible
landlords will allow some leeway in the rent, having regard for the amount of money the
retailer has to spend in setting up his shop and putting up the shop front and fittings. I know
some people would disagree, hut landlords do take those factors into consideration. I do not
think the landlord should have to go right back to square one and say the premises are
completely vacant. They are unoccupied, but they are zoned and gazetted to carry on the
type of business that has been carried on there. I have moved the amendment to make it
clear that we accept that "unoccupied" means goodwill will not be taken into consideration,
but that the premises are sufficiently fitted out and equipped for the specific purpose for
which they are used.
Mrs HENDERSON: The intention of this clause is to establish a means by which
comparisons can be made on the open market. The crux of the clause is that a yardstick must
be found by which the premises that are under consideration can be compared with other
premises, and the only fair way in which to do that is to take those premises as though they
were unoccupied, free and vacant, and to compare them with other premises that are
unoccupied, free and vacant. To use any other method means that we would be comparing
different premises - we would be trying to compare apples with pears - because some
premises would be fitted out in one fashion and other prem-ises would be finted out for a
totally different purpose. The only way to compare like with like is to consider premises as
though they were completely unoccupied and compare them with other premises also
considered to be completely unoccupied. In that way one can make a comparison and work
out a market rent.

Also, in many cases the tenant does the fitting out and I do not agree that it is fair that the
rent, at the end of the period when the tenants have done the finting out, should be determined
by taking into account the improvements that the tenant has paid for. Therefore, while I
agree there is some variation in arrangements - for example, the tenant may receive some
recompense from the landlord for the fitting out - I understand the common practice is that
the tenant pays for the fitting out and I do not think it is reasonable for the rent to be able to
be increased on the basis that the premises have been improved by the tenant. I oppose the
amendment.
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Mr Fred Tubby: Proposed subsection (2) still says "unoccupied and offered for rental for a
use permitted by, and on the same terms as are contained in, the current lease." That is not
being changed. ALI I am doing is adding in a little bit to make it clear we are not starting
from square one.
Mrs HENDERSON: That is not what we are saying. We are saying that to determine what
is a fair movement in the market one must picture the premises as though they were
unoccupied. That is the only way we can compare those premises with other premises to see
how the market has moved.

Mr Fred Tubby: But is this clause set for the valuer to determine the rental?

Mrs HENDERSON: This is the guideline for the benefit of the valuer, so when the valuer is
determining the market value he considers the premises as though they were unoccupied and
offered for rental for a permitted use. Obviously the rent might vary according to the use,
but in terms of the actual condition of the premises he would be considering them as though
they had nothing in them, and would compare them with other premises as though they had
nothing in them. That is the only way in which he could make a market comparison.

Mr Fred Tubby: [ took proposed new subsection (2) to ibe the basis on which the tenant and
the landlord negotiated between themselves. I did not rake it as dictating to the valuers how
they are to determine their valuation, because they have their own criteria to determine
market rents. If the tenant and the landlord cannot negotiate a rent, they call in the valuers,
and the valuers do not take any notice of this provision; they use other criteria.

Mrs HENDERSON: The member is talking about a way of determining market rents. I do
not believe anyone could argue that increases in rent should be greater because the tenant has
improved the premises.

Mr Fred Tubby: If it is accepted that that was the basis by which the tenant and landlord
originally negotiated for the rent - and they took into account that it was not fitted out and
allowances were made - they should not go back to square one when reviewing the rent.

Mrs HENDERSON: Allowances were made because the rent was set for vacant premises.
The member is saying that an allowance was not made and the rent was fixed on the basis
that the premises were fitted out. However, the tenant paid for the fittings. It would be fair
for the rent to be increased because the market rentals had increased, but it would not be fair
to increase the rent because the tenant had fitted out the premises.

Mr Fred Tubby: It would be fair if the landlord gave the tenant a lower lease in the initial
negotiations because the tenant was starring off his business; for example, he might give him
a lower lease for the first five years.

Mrs HENDERSON: It is a lease on the vacant premises.

Mr Fred Tubby: The landlord gives him an incentive to make a go of his business.

Mirs HENDERSON: That is not the intention of the Bill. We cannot talk about whether a
landlord decided to give a tenant a help along the way with his business; we are talking about
the physical surroundings of the premrises. It is not fair to say to the tenant after he has spent
money doing up the premises that the landlord should be able to charge extra rent.

Amendment put and negatived.

Mrs HENDERSON: I move -

Page 6, lines 23 and 24 - To delete paragraph (b) and substitute the following -

(b) two persons licensed under that Act, one of whom is appointed by the
landlord and one of whom is appointed by the tenant.

This amendment is consistent with the intent of the Bill in that it states that the two persons
licensed uinder the Act shall be nominated by each party. Parliamentary Counsel decided that
this clause was not clear and required an amendment. This involves a tiny change in the
wording, but the meaning is the same.

Mr FRED TLJBBY: The Opposition supports this amendment.

Amendment put and passed.

MrT LEWIS: It is appropriate to draw the attention of the Committee to the fact that clause
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8(b) is retrospective to 1985. [ ask the Minister how this will affect the rents struck in 1985
with varying criteria and varying tenancies. This could open the door to litigation if someone
felt aggrieved 12 months or two years ago regarding his rent and the basis on which it was
decided. As I understand the situation, the person would go to the registrar, then to the
tribunal and perhaps then appeal to the Supreme Court on the basis of something that
happened with the rules that applied two years ago -or even today, bearing in mind that the
legislation has not been passed. It is very important that the Committee understands the
implications of passing retrospective clauses such as clause 8(b). The Minister has made
quite a play about how all the rents should be judged on the basis of level playing fields; for
example, on the basis of vacant tenancies. I do not have any great argument with that, but I
have heard the Minister earlier ths evening, and in at Least two previous debates, quite
categorically state that if someone owns a liquor store, a premium can be returned through
higher rentals. If the Minister returns the ground rules to vacant tenancies on an agreed use,
how can a higher rent be charged if she is stating that it must be a vacant tenancy?

Mrs HENDERSON: It is important that we talk about retrospectivity because it has been
raised several times by the Opposition. I advise the Opposition of legal advice I have
received about this legislation. It states that

. .. "retrospective" provisions are those provisions that are drafted to apply or come
into operation from a date before the proclamation of a Statute. It is said that there
are that no such provisions in this particular Bill. However, Clause 22 of the Bill
identifies provisions which, although not retrospective in the afore-described sense,
are drafted to apply to the lease agreements which have come into existence prior to
the date of the proclamation of the proposed Bill.

Mr Lewis: In other words, all leases signed after 1985.
Mrs HENDERSON: The opinion further restates the point by stating -

In the course of your commnents with respect of the remainder of the provisions in the
Bill, you referred to retrospectivity. In view of the distinction made by Parliamentary
Counsel between the notion of retrospectivity and the application of some of the
provisions of the Bill to leases entered into prior to the operation of those provisions,
the reference is misleading. According to Parliamentary Counsel, none of the
provisions are retrospective. Some of them would simply apply to existing lease
agreements.

We are talking about semantics. The view of Parliamentary Counsel is that the legislation is
not retrospective, but that we are introducing provisions by which existing leases will be
bound.

The member referred to clause 8 and retrospectivity. The opinion states -

The proposed inisertion of Subsection 11(4) of the Act provides that where a
resolution of such a dispute is by way of one or two Licensed Land Valuers, in
accordance with the substituted Subsection 11(3), then (and only then) such Valuer or
Valuers are required, upon request and payment to provide written reasons -for the
decision;

The opinion states further - this is important in relation to retrospectivity -

Clearly, no written reasons may be requested unless there has been action under the
substituted Subsection 11 (3);
By virtue of Clause 22(2), action under the substituted Subsection 11 (3), will be able
to be instituted with respect to a lease agreement that was entered into prior to the
proclamation of the Amendment em.l However, as already explained this does not
make the amendment retrospective because no such action can actually be taken until
after the proclamation of the Bill. It follows that written reasons can only be required
under the new Subsection 11(4) upon a Valuer's determination that is made after the
Bill comes into force;

In other words, no-one can now request valuers' written opinions on valuations that were
given prior to these new sections coming into being. It goes on to say -

Written reasons cannot, by virtue of this proposed amendment, be sought from
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Valuers who have resolved market rental prior to the operation of the Bill, because
they will not at that time have acted under the new Subsection 1 1(3)...

The kinds of litigation which the member is suggesting might result will be highly unlikely
because it would not be possible to go back to a previously market determined rent where
valuers. were giving perhaps conflicting valuations -

Mr Lewis: I ant not taing about conflicting valuations.

Mrss HENDERSON: Even if there were only one valuation and there was disagreement and
an appeal on that valuation -

Mr Lewis: I am talking about the criteria on which the rent was struck.

Mrs HENDERSON: Is the member talking about clause 8(a)?

Mr Lewis: No, 8(b).
Mrs HENDERSON: Clause 8(b) refers to land valuers doing the valuing, not the criteria. As
far as I am aware, there has been no change to market criteria. It is about resolving disputes
by saying that they could each nominate their own valuers. The only real change is in
relation to the written opinions that might be used in any challenge.

Mr Lewis: If there was a disagreement and it was arbitrated, the rent has been paid and
someone is still aggrieved, especially in these hard economic times when people think they
are paying too much rent -

Mrs HENDERSON: The member needs to elaborate on what he means by "arbitrated".

Mr Lewis: Most leases have a clause which applies to people who cannot agree on the rent.
The lease states that the parties will go to an independent arbitrator appointed by the
president of the Institute of Valuers.

Mrs HENDERSON: You are talking about the Commercial Arbitration Act.

Mr Lewis: No, I am talking about provisions in many existing leases which provide for
parties who cannot agree to approach the president of the Institute of Valuers to appoint an
arbitrator. I am concerned about someone who is aggrieved about that arbitration which was
done by a valuer appointed by the president of the Institute of Valuers two years ago and
whose subsequent rent increases, have been based on that threshold being able to go back - I
believe he can - and say that he was not happy with the arbitration.
Mrs HENDERSON: I do not think the member understands that that moute to obtain an
arbitration has not been changed by this Bill. This Bill provides for a statutory route down
which people can go if there is a dispute. That clause in some lease agreements operates
almost independently. If people put that clause into current leases, it does not extinguish
their right to use this process.

Mr Lewis: I can accept that, Minister. I have no problem with hereafter.

Mrs HENDERSON: If someone camne along tomorrow and decided he did not want to use
the provision allowing him to go to someone nominated by the president of the institute, he
could choose to go this route of negotiating a valuer agreed by both parties or each their own
valuer. Those two routes will not be affected by this Bill. These amendments do not change
that.

Mr Lewis: You are missing the point, Miiiister.

Mrs HENDERSON: I wish the member would make his point a bit clearer.

Mr Lewis: The retrospective clause -

Mrs HENDERSON: Which Parliamentary Counsel says is not retrospective.

Mr Lewis: That is a bit of gobbledygook. I ask squarely does the retrospectiviry give people
with existing Ieaes in which a rent may have been struck in accordance with that lease two,
three or even five years ago bearing in midnd that leases are renewed, the ability to go back
and say that he cannot agree with the tent that was struck four years ago and he now wants to
go another route - in fact, he wants it arbitrated again?

Mrs HENDERSON: It does not. The amendments have not changed that.

Mr Shave: I am confused. You have said that the opinion advises that the amendments are
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not retrospective. However, you have said that once the Bill is proclaimed it will affect
leases that are in force. To me, that is retrospective. When you proclaim legislation and that
legislation affects a lease entered into in good faith as a result of the existing legislation, it is
retrospective.

Mrs HENDERSON: The view of people who drafted this legislation was that the original
intention of what, for example, the words "key money" meant was clear. However, some
people expressed the view that it was not crystal clear. The draftsmen went back and moved
the words around slightly and said, "This is crystal clear." It has not changed the original
intention. If the draftsmen said the amendments were retrospective the imnplication would be
that they had changed the original meaning of the words; they have not. To avoid people
engaging in long arguments about the exact meaning of the words, Parliamentary Counsel
said it was better to put new words in the provision which make it crystal clear. They have
looked at the exact intention of the original Bill and at the words used by the Minister when
introducing it and, in their view, it does not change several of those areas that I have outlined
here tonight.

Mr Shave: All of those areas.

Mrs HENDERSON: Not all of them. I have outlined exactly which ones.

Mr Shave: Aire the ones you have not outlined possibly retrospective?

Mrs HENDERSON: Parliamentary Counsel has said to me that nothing is retrospective. He
has said that this method of determining a dispute over market rent, for example, which now
sets up a procedure that makes it quite clear that each party can nominate his own valuer. will
apply to leases that are in existence about which determinations might be made on rent,
today, tomorrow or next week which is not backwards, but forwards. However, it is a lease
that was signed maybe two years ago but it will have reviews of rent for the next four years.

Mr Shave: [ do not have a problem with that. My problem is what this legislation does at
the end of the lease - what these alterations will do.
Mrs HENDERSON: Parliamentary Counsel has advised me that I can say to all members
that none of this legislation is retrospective. I have tried to explain to members as clearly as I
can the way it affects existing leases.

Mr Shave: Can we have a copy of that advice?

Mrs HENDERSON: It has many other notes on it and I will have to check with the person
who wrote it to see whether he is happy for it to be circulated. I am quite happy to give the
member the parts about retrospectivity.

Mr Shave: Perhaps the Minister would consider giving it to us before the Bill goes to the
other place.

Mrs HENDERSON: Reference was made earlier to a liquor licence which is what gives
value to a liquor store and it obviously affects the level of set rent. I would imagine it effects
the rent in exactly the same way as a shop which is considered valuable because it is located
in a shopping centre which is close to the city, close to public transport, is attractive and has
sufficient car parking facilities. These facilities will also effect the level of rent set.

Mr LEWIS: The Minister has admitted that the 1985 legislation had holes in it.

Mrs Henderson: I did not say that; don't put words into my mouth.

Mr LEWIS: Governments introduce legislation to put in place a Statute to do certain things
and when it is first introduced there are often errors in it and what is intended by the
Government is not necessarily entirely achieved. We must accept that and that is the reason
that amendments to Statutes are introduced into this place.

I cannot accept under any circumstances the Minister's saying, "That is what we meant to do
in 1985 but because we didn't get the legislation right, we have this new legislation which
contains retrospective clauses and everything contained in this Bill. is retrospective to 1985."
The Government cannot change the rules when the game is over. It is not reasonable for this
Parliament ro endorse an action to correct an error made by the Government of the day that is
retrospective to 1985. The Government must accept that an error was made and if it wants
those provisions to prevail they should do so from the date of proclamation of this Bill.
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Clause, as amended, put and passed.
Clause 9: Section 12 amended -

Mr TRENOR DEN: I move -

Page 7, after line 15 - To insert the following -

(c) any plant or equipment that is or becomes the property of the owner of
the retail shopping centre,

This clause covers structural improvements to retail centres. This amendment will identify
the areas in which tenants have concern; that is, making a financial contribution towards
extensions or Structural improvement to retail centres.

Mrs HENDERSON: It is my advice that this clause makes it clear that any contribution to
the cost of construction of a retail shopping centre or any extension or structural
improvement to the centre is included within the definition of a sinking fund. It would
include plant or equipment which becomes the property of the owner of a retail shopping
centre following a structural improvement. However, I do not have any objection to the
amendment moved because it makes the clause a little clearer.

Amendment put and passed.

Clause, as amended, put and passed.

Clauses 10 and 11I pul and passed.

Clause 12: Section 13B inserted -

Mrs HENDERSON: I move -

Page 11, line 30 - To insert before "wheret' the following -

subject to subsection (2),

Page 12, before line I - To insert -

(2) A landlord who gives a statement under subsection (1) is not required to
specify the rent proposed to be charged until 3 months before the expiry
of the lease.

Page 12, line 3 - To insert after "(b)' the following -

or (2)

Page 1 2, after line 10 - To insert -

(4) A proposal as to rent to be charged which is submitted to the tenant after
he has been given a statement under subsection (1) is to be taken to be an
offer for the purposes of subsection (4).

1 said earlier it is reasonable for a tenant to find out 12 months before the expiration of a
lease whether it will be renewed. One of the objections raised was that that is a period too
far in advance of the end of the lease to set a proposed rental. As a result, I have agreed that
the determaination. of the rent that is to be offered can be left until three months before the
expiration of the lease. Therefore, when the tenant requests from the landlord a statement
12 months before, it can be provided without giving details of the proposed rental. The
details of the proposed rental can be given three months before the proposed expiration of the
lease which would make the proposed rental much more current.

Amendments put and passed.

Clause, as amended, put and passed.

Clause 13 put and passed.

Clause 14: Sections 16 and 17 repealed and a section substituted -

Mr FRED TUBBY: I stated earlier the understanding given by a former Minister, Mr Bryce,
when he introduced the original legislation into this Parliament in 1985 was that the registrar
was to be a mediator. Any determinations would be made by the tribunal. In this clause the
powers of the registrar have been increased significantly and he will make the determination
instead of acting as mediator between the parties involved. This power of adjudication
requires some form of appeal mechanism.

3314 (ASSEMBLY]



[Wednesday, 4 July 1 9901 31

No appeal mechanism currently exists. Does the Minister see a substantial move away from
the original Act and the statement in Mr Bryce's second reading speech that mediating was
the first responsibility of the registrar who was not there to determine cases, as these were to
be determined by the tribunal?
Mrs HENDERSON: I have carefully checked the comments by the former Deputy Premier,
Mr Bryce, when introducing the legislation. There is absolutely no doubt that the powers
given to the registrar then have not been increased. The only area in which any change has
occurred is that the registrar now has power to determine whether he has jurisdiction to hear
a matter. Legal advice is divided on whether it was necessary to include that provision.
However, it is an area where it is better to be clear than to waste time arguing matters in a
court of law. The commercial registrar's powers of decision under the Act are clearly limited
to section 13(3), which empowers the commuercial registrar to vary the period during which a
tenant can exercise an option of renewal; that is, an option provided under the Act that would
together with the preceding period add uip to five years. Section 13(7) requires that if a
landlord wants to insert a clause in a lease that reduces the period of the lease to less than
five years it has no effect unless approved by the commercial registrar.

The registrar has made determinations on both those matters. That has not changed. That
was clearly outlined in the Minister's second reading speech and has been in the Bill since
1985. The only question arising in the Bill before us relates to the registrar having the
capacity to determine whether he has jurisdiction to hear a question for which there is an
application for mediation. My advice is that he already has that power and that there is no
need to spell that our in the Bill; however, that would reduce the amount of litigation. That
was the intention, rather than waste time over whether he had jurisdiction because quite
clearly he did.

Mr FRED TUJBBY: I accept that, but cannot accept that he could make determinations in
only two areas because clause 14 clearly says when referring to section l6(l)(a) that the
registrar shall determine whether or not the question referred to him is a question arising
under the lease.

Mrs Henderson: That relates to jurisdiction.

Mr FRED TLIBBY: Correct. When referring to section 16(l)(b) it says that if it is such a
question the registrar shall hear that question with a view to achieving a solution acceptable
to the parties to the lease. In other words the registrar can say in relation to a matter, "That is
a question I can hear."

Mrs Henderson: Not for determinations. That is for mediation; that is where he listens to
both sides and mediates, which is quite different.

Mr FRED TUBBY: How do they get from there to the tribunal?

Mrs Henderson: I understand the tribunal is the next step. It is not possible to go to the
tribunal when a determination has been made; it is possible to go when there is mediation.

Mr FRED TUB BY: My understanding is that the registrar is able to make decisions; in other
wards, he is making determinations. Maybe he is outside the law, I do not know. If they
cannot come to an agreement rather than referring the matter on, he says, "This is what will
happen." In that case there is no right of appeal for anybody. The only one who can refer a
mailer to the tribunal is the registrar.

Mrs HENDERSON: There is a difference between determining a mat-ter and mediating,
which is not arbitrating;, it means he seeks to bring the parties together to find a comnmon
solution. It does not mean the imposition of a solution on the parties. He brings them
together to find common ground and to work our a solution. That is different from
arbitration where the arbitrator listens to both sides and comes down with a decision. The
registrar also has a role to determine some matters which is a final one.

Mr Fred Tubby: What areas does he determine?

Mrs HENDERSON: The two outlined in section 13(3) and (7) of the Act. Mediation is quite
different from determination.

Mr Fred Tubby: What happens if the party is not happy with the decision in those two cases?
Do they have a right of appeal.
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Mrs HENDERSON: A determination is final. A mediation can go to the tribunal for a final
decision.

Mr Fred Tubby: If someone wants to dispute a decision in either of those two instances
where a determination can occur, where do they go?

Mrs HENDERSON: They do not go anywhere. It is like a lot of cases where a final decision
is made; for example, the landlord has the right, in the case of redevelopment clauses, to
terminate the lease short of five years on application to the registrar, and once the decision is
made there is no right of appeal.

Mr Fred Tubby: Does the Minister think there should be a right of appeal? Can they not
rake the matter to the Supreme Court?

Mrs Henderson: I do not think so. Appeals are taken as to the way in which the person
conducting the matter behaved and whether there was a lack of natural justice and procedures
were followed, but not about the actual content of the matter on which the decision was
made; that is normally not available for appeal, and in this case it is not. Certainly, where a
determination is made in relation to a lease, it would not be satisfactory if 12 months later,
when the shopping centre was totally redeveloped, someone came along saying, "1 want to
appeal against my lease being cut short because of a redevelopment." That would be totally
unreasonable.

Mr LEWIS: This clause is also retrospective. If disagreements arise in relation to existing
leases one of the parties can go to the registrar who would have the ability to backdate a
determination before this time. As I said before -

The CHAIRMAN: Order! I do not wish to anticipate what the member will say, but we
have covered the retrospectivity argument several times in Committee and it is not in order
for the member to keep repeating his point.

Mr LEWIS: With the utmost respect I refer the Chairman to clause 22(2) where it
specifically cites clause 14 as a retrospective one. It is quite germane to the debate when
discussing clause 14 if the provisions in the Bill relating to that clause are retrospective to
1985.
The CHAIRMAN: It is competent for the member to debate what he likes, but I am saying if
he uses the same arguments over and over again that is out of order. I leave the member to
judge that as he sees fit. I have made my point and ask the member to observe my ruling. I
will not enter into a debate on the Bill as that is not my job; my job is to see that Standing
Orders are observed and I cannot and will not answer his comments about clause 22.

Mr LEWIS: If by chance there were litigation before the court as to how clause 14 affects
the principal legislation. for the record, and for the sake of future litigation, the Minister has
a responsibility to the Committee to state categorically whether she believes her advice is
that retrospectivity provisions apply to clause 14. That is the point I make, and it is
important that it be put on record. As we all know, under the law as it stands, teamned judges
go back to second readings and the Comimittee stage of a debate to establish what is the
intent of the Government, as put forward by the Minister. It is important that the Minister
state wherher those clauses will be retrospective.

Mrs HENDERSON: [ have tried to explain it in as clear, as simple, and as rational a way as
is possible. I have explained to the member for Applecross that it is the opinion of the
Crown Law Department that this Bill is not retrospective. It would not be fair if the
provisions of this Bill, which come into effect when the Bill is proclaimed, were not able to
be applied to any lease currently in place until that lease had expired - that might be five
years in the future.

Mr Lewis: I have no problem with that.

Mrs HENDERSON: It is clear that the member for Applecross does not understand that
leases signed before these amendments came into place but after 1985 will be covered by
amendment, and when the amendment comes into place after the date of proclamation it will
apply to current leases that might have been signed a year ago. For example, if next July
there is a question about rent and the lease was signed last April the Act will cover it because
it is a current lease. I cannot make it any clearer or any simpler than that; the member for
Applecross is being vexatious.
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Clause put and passed.
Clauses 15 to 17 put and passed.
Clause I8: Section 22 amended -

Mr FRED TUJBBY: I move -

Page 14, line 14 - To delete the word "paragraph' where secondly appearing and
substitute the following -

paragraphs

Page 14, line 18 - To insert after paragraph (f), the following -

(g) a party to proceedings before the Registrar who is dissatisfied with the
decision or order of the Registrar may appeal to the Tribunal against
the decision or order,

In moving those amendments I add to a statement I made during debate on the second
reading about decisions that had been made by the registrar. Since that time I have heard
from people who have been before the registrar and who have been happy with decisions that
were made by him. I compliment the registrar on that. By the same token I cannot accept
the fact that one person should make a decision from which there is no right of appeal. This
is a crucial factor which could cost either party a considerable amount of money. In any
other case in law an appeal is possible: From lower courts to the Supreme Court and from
the Supreme Court to the High Court, which is the end of the road. However, in this
legislation the end of the road is the registrar.
The Minister has stated that an appeal may be made to the Supreme Court only on technical
points of law. People who are aggrieved must have the ability to appeal a decision. When
someone disagrees with a decision made by local government he can appeal to the Minister;
if he disagrees wit a zoning application which has been rejected by local government or by
the State Planning Commission, he can appeal to the Minister. No harm would be done to
this Bill if the Minister were to accept these amendments so that an aggrieved party would
have access to the tribunal when a determination has been made by the registrar.

Mr TRENORDEN: The National Party believes that as a matter of natural justice, no matter
how infrequent these disputes may be, there should be an appeal provision. The fact that
people have another avenue will often cool hot tempers and help mediation. The National
Party supports the amendments.

Mrs HENDERSON: The intention of the Governent's legislation is not to create a long
bureaucratic process that will slow down decision-making. which would have onerous results
for both parties. The registrar currently mates some 2 000 determinations a year on matters
that come before him, and if either party wanted to drag out the process by appeal the
tribunal would become bogged down. It would develop a reputation and there would be a
reluctance to refer matters to the registrar because the whole bureaucratic process would be
Iongwinded. Generally the parties are happy with the way the registrar determines these
matters.

Mr Fred Tubby: They have been since my speech during the second reading debate.

Mrs HENDERSON: I am pleased to hear that the member for Roleystone spurred them on to
action. However, [ disagree with the member's broad statement that there must always be a
right of appeal. There should be no right of appeal when both parties agree that an
independent valuer should determine the rent.

Mr Lewis: There should be.

Mrs HENDERSON: In the case of a rent review where both parties have nominated
independent arbiters and if the two arbiters cannot agree, the matter will go to the registrar
who will mate a determination bearing in mind the recommendations of those arbiters. One
could go on for ever appealing and, whatever happens it may be that one party will never be
happy. We would end up with a system that would be totally bogged down. I have heard no
complaints about the system as it stands that would give me reason to believe that natural
justice is being denied to people. I do not support the amendments.

Mr FRED TUJBBY: I can understand the Minister's worrying about the process being

3317



3318 [ASSEMBLY]

slowed down, but a principle is involved here. I do not care how long the process takes,
people deserve the right to an appeal to someone -even if the appeal goes to the Minister. I
really do not care where it goes but it should be heard by another party if an aggrieved party
feels so strongly about it. At the moment people have absolutely nowhere to go under this
legislation. They cannot appeal to the Minister or to anyone at all for a rehearing of their
case. They cannot even appeal to the registrar to rehear the case at another time; the registrar
is the ultimate decider and that is it. I cannot accept chat and we should not enshrine that sort
of principle in any Bill whatsoever, especially a Bill relating to commercial transactions
where decisions could cost one party or the other a considerable amount of money. I support
the amendment and I hope the Minister will change her mind.

Amendments put and a division taken with the following result

Ayes (17)

Mr Clarko Mr Lewis Mr Shave Mr Wiese
MErCourt Mr McNee Mr StricIdand Mr Bradshaw
Mir Cowan Mr Minson Mr Trenorden (Teller)
Mr Gnayden Mr Nicholls Nit Fred Tubby
Mr House Mr Omodel Dr TumrbuUl

Noes (2l1)-
Mrs Beggs Mr Donovan Mr Marlborough Dr Watson
Mr Bridge Dr Edwards Mr McGinty Mr Wilson
Mrs Buchanan Dr Gallop Mr Pearce Mss Watkins (Teller)
Mr Carr Mrs Henderson Mr Read
Mr Cataria Mr Kobelke Mr Ripper
Mr Cunniinghzn Mr Leahy Mr Thomas

pairn

Mr B talkie Mir Gordon Hill
Mrs Edwaxdes Mr Grill
Mr Watt Dr Lawrence
Mr Macinnon Mr Troy
Mr Kierath Mr Taylor
Mir Mensaros Mr P.I Smith
Mr Ainsworth Mr Graham

Amendments thus negatived.

Clause put and passed.

Clause 19: Section 24 repealed and a section substituted -

Um HENDERSON: I move -

Page 14, line 26 - To insert after "(b)' the following -

or 14

Amendment put and passed.

Clause, as amended, put and passed.

Clauses 20 and 21 put and passed.

Clause 22: Saving and transitional -

Mr FRED TUBBY: I am still not really satisfied with some of the retrospective clauses in
this legislation, and I am sure the member for Applecross is still not really satisfied either.
Subclause 22(2) lists many sections in this Bill which will apply right back to 1985i 1 am not
sure exactly what all the consequences of that will be, so we will. take more legal advice
tomorrow before this Bill goes to another place, and we will then determine what to do with
that clause in another place-

Clause put and passed.
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Title put and passed.
Report

Bill reported, with amendments, and the report adopted.

Third Reading
MRS HENDERSON (Thomlie - Minister for Consumer Affairs) (8.39 pm]: I move -

That the Bill be now read a third time.

MR FRED TUBBY (Roleystone) (8.40 pm]: I was a little disappointed during the
Committee stage that the Minister did not accept our recommendations regarding security
bonds, liquor licences and appeals. These issues will be taken up in another place, and I
hope that the Minister will not lock the legislation down, and that she will accept the opinion
of the other House in these three areas.

MRS HENDERSON (Thorrlie - Minister for Consumer Affairs) [8.41 pm]: All the issues
have been extensively canvassed during the Committee debate and I thank all members for
their contribution to the debate.

Question put and passed.

Bill read a third time and transmitted to the Council.

MEDICAL AMENDMENT BILL

Second Reading

Debate resumed from 31 May.
MR MINSON (Greenough - Deputy Leader of the Opposition) (8.42 pm]: The Opposition
supports this Bill, although we have some concerns about the third part of it. The Bill is in
three pants. The first pant deals with a small number of medical practitioners who are trapped
outside a provision under which they were intended to be covered by the 1979 amending
Bill. In fact these practitioners can be counted on one hand - it involves one practitioner!
The Bill seeks to increase the umbrella of the 1979 amendments to a few months after their
proclamation. The Opposition supports that provision.

The second part of the Bill points out a problem to the Opposition. This involves the absurd
situation which exists in this State, in this country and across a great deal of the British
Commonwealth; that is, the problem of someone being considered good enough to teach in
one of our hospitals or universities but not being considered good enough to treat the general
public. In its attempts to rectify ths situation, the Bill should be supported. We have the
ludicrous situation in this State in which we are trying to attract top medical staff to our
medical schools, yet we always seem to run into the problem of not being able to offer
enough money. Unfortunately, the people who are considered for these jobs are regarded as
suitable teachers for our medical students but are not permitted to practise on the public of
Western Australia. Some specialists are so highly qualified that a few hours practice a week
could vastly increase their income. This would make the whole package of coming to
Western Australia to teach in our medical schools much more attractive. Allowing these
people the right to engage in clinical practice within the teaching hospitals or universities
will achieve two things: Firstly, it will allow them to increase their income and, secondly, it
will allow them to be more effective in instructing our students. Obviously the hands-on
clinical practice would be a better demonstration to the students than only theoretical
training. Therefore, the Opposition will support this provision in the interests of trying to
redress the dearth of highly qualified talent in our medical school.

This Bill involves issues which are very important to Australia, and to quite a few other
countries around the world; that is, it applies to reciprocal agreements regarding the
acknowledgement of degrees and qualifications. It is high time that moves were made on the
international scene to ratify the countries and universities from which we accept
qualifications in all sorts of professions - this particularly applies to the medical and dental
professions. I understand the problems with law as the law is vastly different from country to
country. However, it is time we looked at medicine, dentistry, engineering and those
professions which often go beyond culture. We could, and should, initiate such a move from
A76401-I11
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Western Australia. I hope that when this proposal is rewritten - as was indicated in
discussions with the Minister earlier today - it will allude to that problem and perhaps redress
it.

When the Medical Act is rewritten, I hope that the third part of the Bil will be amended.
This part is very interesting because it attempts to correct the problems caused by the 1988
amendment to the 1894 Act. I draw members' attention to the reasons for this part of the
BW: In 1985 the whole issue of incorporation was considered. A number of amendments
were made to the Act to allow a body corporate delivering a medical service to be able to be
sued in the event of malpractice. However, the Act also allowed a person who is aggrieved
to sue only the doctor who was guilty of the malpractice and also a member of the body
corporate. In 1988 the situation was altered - I do not know whether it was the intention -
and the body corporate was made liable for the malpractice and every member of an
incorporated body could also be sued privately. It seems ludicrous that a medical
practitioner could be on holiday somewhere a thousand kilometres from home and one of his
partners could be found guilty of malpractice, and the chap who was on holiday could come
home and find that he would have to sell his house to settle a malpractice suit. The Bill
before the House partly fixes that problem because it is intended that only the guilty person
can be sued, and it prevents any person who is not a medical practitioner, but is a member of
the body corporate, from being sued for their assets.

This clause unfortunately goes only part way towards fixing the problem. While I am not
happy with this clause, the Opposition acknowledges that it does partly address the problem.
Therefore the Opposition supports the Bill and looks forward to its being rewritten by the
Government so as to totally fix that problem and bring the legislation back into line with
what existed in 1985.
DR TURNB3ULL (Collie) [8.50 pm]: The First amendment contained in the Medical
Amendment Bill presently before the House is in respect of the time for full registration for
doctors, particularly those from overseas who were in Western Australia when the principal
Act was previously amended.

When those doctors were on a limited registration just a few people were caught up in the
bureaucratic process and were not able to move on to full registration. As the Deputy Leader
of the Opposition said, this amendment covers people caught in that bureaucratic net. The
second amendment contained in this Bill provides a welcome addition to the incomes of
lecturers, teachers and researchers who have come to Western Australia to contribute their
valuable expertise to our medical schools and research institutions. Not only will these
medical practitioners be able to earn an income, but they will also be able to use their
professional skils to ensure that these are maintained. They will be able to develop the
expertise they brought with them to Western Australia, which is so needed by our medical
services and medical education facilities.

In respect of the medical and legal situation the third amendment contained in the Bill will
do what it sets out to do, which is to protect anyone who is a member of a body corporate
and who is not a medical practitioner. In that respect I accept this amendment. Any
deficiencies in the rest of clause 3. which amends section I11 of the principal Act, wil need to
be sorted out at a future date.
MR WILSON (Dianella - Minister for Health) [8.53 pm]: I thank the Deputy Leader of the
Opposition and the member for Co~ie for their support of this Bill. In a sense this is simply
a Bill to correct some anomalies in the principal Act.
As the Deputy Leader of the Opposition indicated, the Government and the Australian
Medical Association have recognised a need for a comprehensive review of the Medical Act.
That is to be undertaken. The AMA has already drawn up an exhaustive questionnaire which
will be sent to all its members. The responses to that questionnaire will form the basis of
input from the profession into a comprehensive review of the Medical Act.

Additionally the problems contained in clause 3 of the legislation, to which the Deputy
Leader of the Opposition alluded, are recognised. This is a short term solution to the
problem because this issue is urgent. The Medical Board is not registering bodies corporate
until liability is changed. That is why the Government has agreed to deal with this matter on
its own prior to a more comprehensive review of the Act. The clause which amends

3320 CASSENIEBLY)



[Wednesday, 4 July 1990] 32

section 11(5) of the principal Act, where reference is made to the Act being enforceable
jointly and severally against the body corporate and any person who at the time the liability
was incurred was a member of the body corporate, simply refers to the fact that one person or
a group as a whole could be pursued in terms of payout. No duplication is involved; it is one
person or the group as a whole. For instance, in this situation a doctor could be pursued as a
company or in his own right. It follows that if one member of the body corporate has
judgment enforced against him - perhaps because he has the greatest assets - he would be
able to pursue the others and seek to obtain a portion of the costs involved. That is the intent
of those words. For those of us who are laymen in the law that could sometimes be
confusing.

I again thank members opposite for their support of the Bill. I commend the Bill to the
House.

Question put and passed.

Bill read a second time.
Third Reading

Leave granted to proceed forthwith to the third reading.

Bill read a third time, on motion by Mr Wilson (Minister for Health), and transmitted to the
Council.

GUARDIANSHIP AND ADMINISTRATION BILL

Second Reading
Debate resumed from 6 June.

MR MINSON (Greenough - Deputy Leader of the Opposition) [8.57 pm]: The Opposition
supports this Bill. However, I wonder how many mentally retarded people were adversely
affected by the existing situation. Bearing in mind the fact that we can never fix the problem
of exploitation and unfair treatment of these unfortunate people, I wonder whether the new
board will make a difference and whether it will be worth creating the bureaucracy it will
create. Nevertheless, this is a difficult and delicate area and no reasonable person could be
upset about the Government's trying to protect these people in a better way. I doubt whether
the legislation will cover every problem which arises in this area. I think any attempt to do
so would serve to point out the folly of always seeking the political solution.
The Bill contains a couple of good provisions. It will be reviewed after five years and I am
particularly relieved to see that any person may apply for any guardianship to be reviewed.
It will allow for any member of the community who is concerned about a particular situation
to appeal. The Bill also provides for the right of appeal to the Supreme Court. Therefore, I
can see that it may help to increase protection against exploitation and abuse.

The success or otherwise of this Bill will become evident after a couple of years. It is very
likely one of those things that must run its course for a time and then be amended or revoked
if it is not creating a better situation or better climate for these people, but rather is costing
society much more. My advice from those involved in the treatment of mentally
handicapped people is that the Bill is satisfactory and they support it. In the short time
available to me today to canvass that information nobody I spoke to was upset by the Bill. I
finally observe that the success or otherwise of this Bill will be directly proportional to the
commnonsense displayed by members of the board. With those comments, I indicate that the
Opposition is pleased to support the Bill.

MR BRADSHAW (Wellington) [9.02 pm]: I also support this Bill. It has been a long time
coming since a comm-ittee was set up in 1983 to review this area. I wonder whether it
became part of the Government's policy as a result of an incident which occurred prior to the
Labor Party gaining office in 1983. A great deal of fuss was created by the former Minister
for Health, Hon Barry H-odge, when he was a member of the Opposition, about the death of a
mentally handicapped person living in a hostel in the Guildford area. I query whether that is
the reason for the introduction of tis legislation in Western Australia.

I have some concerns about the Bill, although I have compassion for the people who are
intellectually handicapped and who in many cases are shunned by society. In the last few
years I have attended the opening of mental health week on a number of occasions, and I
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have learned about the mental health situation. I have become aware of the problems faced
by those people in the community and the major changes that have taken place over the
years. I wonder whether the Government is using a sledge hammer to crack a nut because of
the unfortunate death of that mentally handicapped patient in a psychiatric hostel in
Guildford. Is the Government going for the overkill with this legislation? I realise that
people must be looked after and their interests must be protected, but have people not
generally been looked after adequately in the past? If not, in what way have they been
disadvantaged by the present system that will be changed by the proposed system?
The reason for my concern is that another bureaucracy will be set up under the provisions of
this legislation. We are always saying that the number of bureaucracies must be cut back and
that the Government is too big; however, every time a new Bill is introduced it provides for
an increase in the bureaucracy rather than a decrease. In this case a board will be set up and
a registrar, officers and public guardians will be appointed. This will involve increased costs
and I query whether a budget estimate has been prepared for a full-year term once these
provisions have been put in place.

I also query how many guardians will be appointed and how many people will require
guardians. Will the provisions apply to people who are currently living in psychiatric hostels
which are under the control of the Irrabeena Centre and to intellectually handicapped persons
who are placed in normal family homes, in the trend away from hostel accommodation?
That trend is a good move and it is an attempt to help those people to lead lives which are as
normal as possible. I would also like to know where the guardians will come from. It is
obvious that in a family situation - and certainly under the current provisions - other family
members take care of their offspring and relatives. That is to be commended although often
the intellectually handicapped are a burden on their families. Where are the people who will
require guardians expected to come from? Will the guardians be paid? I note that the Bill
states that public guardians will be paid at such rate as the Minister shall determine from time
to time.
I am pleased that the Sill covets health and dental treatment and provides that in an
emergency situation these people will be looked after in every way. It is important that the
provisions cover treatment at short notice under certain circumstances for these people
without the host of legal requirements which apply at present.

Another interesting aspect of the Bill which is very important relates to the sterilisation of
intellectually handicapped people. I gather that in the past - and probably currently -
intellectually handicapped people could not be sterilised unless they were aware of what was
happening and consented to it. I note that this situation will change and, if the guardian and
the board agree, an intellectually handicapped person may be sterilised. That is important
bearing in mind the changed status of many intellectually handicapped people who now live
in a home environment. I know of a case where a lass from Harvey is living in a husband
and wife situation in Bunbury with another intellectually handicapped person. Obviously
they are supervised to some extent at the moment, but I would not like that couple to produce
a child, mainly because I do not think they could cope with a child. They are happy living in
that home environment in their present circumstances. There are probably other people in
the community in similar circumstances living as husband and wife, and also intellectually
handicapped persons Living in a home environment who engage in sexual activity. It is
important that those people either be sterilised or that their fertility be controlled in some
way. They should not have offspring if they cannot look after them, and it certainly should
not be the responsibility of the State to look after any children who might be born. It is an
important part of the Bill and I commend the Government for taking- that action.
The mental health situation has changed dramatically in the past 20 or 30 years. In the past
intellectually handicapped people were put into institutions, such as Graylands, and were
locked away for the rest of their lives. That situation was eventually reviewed and it was
decided that because these people were nor dangerous they should not be locked away but
should take pant in society to a larger or smaller extent. Psychiatric hostels were established
to take care of these people. A few years ago I visited several of these hostels. They are
probably not the type of place in which we would choose to live but the people whom I saw
seemed to be quite content with the standard of accommodation and care which they were
receiving, and I found that the people running these hospitals were very dedicated to the
people for whom they were caring.
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The biggest complaint made by the people running those hostels was that they were being
paid a meagre amount a day to look after these people. The hostels receive about 85 per cent
of the person's pension, plus a small subsidy, and there had not been an increase in funding
for many years. The Minister at the time kept establishing committees to look into this
situation, but with no result. I wonder whether chat situation has changed because psychiatric
hostels play an important role in helping to reduce the cost to the public purse of looking
after these people, and it would be a shame if the hostels became uneconomical and faded
away with time. It is important that the Governiment do the right thing by the hostel
operators.
My reservations about the Bill are in respect of the bureaucracy which it may create, but I do
feel compassion for those people who are in this unfortunate position; therefore, I support the
Bill.
DR TURNBULL (Collie) [9.11t pm]: One of the greatest measures of a civilised society is
the degree to which that society looks after its intellectually, physically and socially disabled
members. This Bill is another development in the very long history of removing the
marginalisation of mentally incapacitated people in our community. This process began in
the mid-nineteenth century with the reform of the poor houses and asylums, and particularly
with the introduction of qualified nurses. This history has evolved in small incremental ways
for many years and, as was mentioned by the member for Wellington, particularly since the
mid-1940s. One of the reasons for the change has been the development of medications
which have enabled mentally incapacitated people to play a greater role in society.

One of the most tragic events that can happen in the life of a person who is mentally
handicapped is the death of his or her parent or care giver. The loss and confusion that is
experienced by those people is something that we cannot imagine unless we have
experienced it. Those people are quite bewildered and cannot believe that their parent or
care giver will no longer be there to help them. The appointment of a guardian in cases such
as this will provide enormous comfort for those people who have children who are
intellectually disabled and who know that upon their death their children will not be able to
transact any monetary or business affairs and will be left to fend for themselves in the world.
Those parents do not always want to leave the legal responsibility for their children's affairs
with other brothers and sisters or aunts and uncles.

I refer now to the case of a man by the name of Chris. Chris lives in Collie and is very well
known to everyone in the town. He is a very large man, and is about 35 years of age. Every
year he walks from Collie to Bunbury to raise money for Telethon. He then goes to the
Golden West Network at Bunbury to hand over that money to the organisers of Telethon. He
is one of Telethon's best fund raisers in our area. The whole community of Collie takes
responsibility for looking after Chris. Everyone accepts him. Western Collieries provides a
job for Chris, which he perforims when he comes to work, but he does not come to work very
often and when he does, he only does some of that work. The acceptance of Chris by the
community is a very good example of how an intellectually handicapped person can function
as a member of the community.

Chris' mother is now getting old and is approaching the stage where she is worried about
what will happen to Chris when she passes away. I have had a few informal discussions with
her about what will happen to Chris. He will not be able to cope with life in an institution
because he will not be able to understand what an institution is. He will not be able to
understand the difference between night time and day time, having to go to bed at a certain
time and having to get up at a certain time, and having to let somebody know where he is
going. Chris just gets on the bus and goes on a trip to Perth. He may stay in Perth for a day
or two, or for three or four days, and someone will ring up and say, "I have seen Chris in
Perth. Do not worry. He is all right." Eventually he comes back to Collie.

Chris is a very unusual man. He is in excellent physical health and is very fit, active and
mobile. There are many people in our community who are not as well off. I have had a lot
of involvement with elderly people who have become unable to help themselves because
they are suffering from the effects of a stroke, Alzheimner's disease or senility. These are
people who do not have families, and who were perfectly fit and able to look after
themselves but who have been rendered unable to write or read and to conduct their own
business affairs. These people need someone to take over the conduct of their affairs. At
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present the process of providing a guardian is that an application must be made to the
Supreme Court. The people who are appointed to the position of guardian are either people
who have volunteered or people from the Public Trustee's office. I am afraid that the Public
Trustee's office is just about the most antiquated and arthritic organisation that I have ever
come across.

As a medical practitioner 1 had experience with public trustees, but I have struck it more so
as a politician. Members have probably struck die same situation. The Public Trustee's
office does not seem to be concerned about anything except keeping its books in correct
order and making sure that the property of deceased persons is protected. This should be
changed and a board set up which wWl appoint guardians and administrators. The Public
Trustee's office is available at present. It is supposed to fulfil a role, but it does not
encourage one to become involved and when one does its procedures are very slow. We are
creating another bureaucracy. I wonder whether we should cut down on the Public Trustee's
office now because it will not have so much work to do when this Bill is enacted. That might
be a good move.

On the appointment of guardians 1, like the member for Wellington, am concerned about the
guardians who will be needed to take care of the people who are in institutions. At the
moment a de facto guardianship occurs with a fair amount of goodwill. Sometimes people
are suspicious that that might not be entirely the case, but in the vast majority of cases it is
done with much hard work and goodwill. The role is unpaid. I have no idea how all the
guardianship provisions will be paid for. No doubt in time we will find out whether this Bill
will function in the way it is intended, or whether we will need to have honorary guardians in
order to cater for every aspect. In cases where handicapped people have sisters, brothers.
cousins and parents who take on the guardianship the role will probably be honorary.

On the vexed subject of sterilisation, it is comrmendable that in this Bill the Governm-ent is
trying to cope with that problem. At present, the laws on sterilisation are nebulous. It is
difficult to work out whether whoever is undertaking the sterilisation is within legal bounds.
I suppose it is only because an intellectually handicapped person has not been able to present
his own case against someone for sterilising them that we have not had more of these
problems in our society. Unfortunately, sometimes do-gooders bring up this issue - people
who think they have the right to demand that intellectually handicapped people have the right
to procreation as well as to sex. It is a misguided antitude in this modern society. The
changes to the Mental Health Act in relation to intellectually handicapped people are part of
an evolutionary process. No doubt factors will arise which are not working as they were
designed to and those must be addressed later on. At this stage I support the Bil.

MR WILSON (Dianella - Minister for Health) [9.25 pm]: I thank members of the
Opposition for their support of this important Bill. Some of the comments reflected
misapprehensions within the community. Although this Bill has emanated from agencies
concerned for the intellectually handicapped. intense pressure has come from organisations
like the Slow Learning Children's group, now the Activ Foundation, from Nulsen Haven and
from the Authority for the Intellectually Handicapped. for the guardianship Bill to be
introduced. This pressure has occurred in light of the existence of similar Bills, boards and
public guardians provided for people in New South Wales, Victoria and Tasmania.

As the member for Collie indicated, not only the intellectually handicapped will benefit.
Many elderly people, mentally ill people, including people who have Alzheimer's disease,
people who have dementia and their relatives stand to benefit from this guardianship Bill. It
was mentioned that the Government is setting up another bureaucracy. The Deputy Leader
of the Opposition wondered what level of need exists and what the level of response would
be to this new provision. The experience in Victoria was that -

Mr Minson: They are all mad over there.
Mr WILSON: We are not talking only about mad people. As a result of the introduction of
the Bill in Victoria, the number of people seeking guardianship under the Supreme Court
provisions such as we have here increased from 150 a year to about 5O00 a year. This
occurred because the benefit of the guardianship provision is that people do not have to stand
in awe of an august body like the Supreme Court, but are dealt with by a more informnal,
more friendly, more understanding structure through which to obtain the guardianship
provision. An ethical point is at stake; no commnunity can abide by a situation in which a
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number of its members are unfortunately born with an intellectual handicap, a mental
disability or with some other disability or who, as a result of age, become disabled and
believe that somebody will make provision for them. Provision must be set aside.
Perhaps this Bill does mean the formation of a new bureaucracy and maybe it means more
public moneys being spent. However, in a humane society the need for that must be
accepted. In the first financial year, expenditure is estimated to amount to about $272 000
and in a full financial year it will amount to in excess of $400 000. That sounds like a lot of
money, but that provision will benefit hundreds of disabled people. As the member for
Collie said, it will be a great reassurance to ageing parents with intellectually handicapped
children who live in great fear as they become older as to the future of their adult children
when they die. While one may have understandable misgivings about costs structures and
bureaucracies, no-one here or in the community would doubt the need for a provision of this
kind for disabled people. A number of members have mentioned the difficulties they foresee
in guardians being available. That is understandable because it is an onerous duty. Itris a
duty no-one would take on lightly. If members look through the Bill they will see onerous
obligations will be placed on guardians.

As a rule it is accepted on the basis of what applies in other States and in other parts of the
world. In the main, it will be the next of kin or relatives who fulfil the function. The Act
provides that the next of kin cannot receive any remuneration to perform the duties of a
guardian. Trustees appointed as guardians are prevented from providing a service on a
commercial basis although the board can order that some costs should be paid. Of course, in
the main it is an onerous duty, and in the event no relative or any other concerned person is
available a public guardian is provided. The public guardian would be the officer who
accepts the responsibility in the event that no other guardian was available.

All those matters are covered in the legislation; it is a new and innovative provision in
Western Australia. These provisions are welcomed by the agencies who have been placing
pressure on the Government. The process has been delayed, as the member for Wellington
has indicated, but one of the main reasons for that delay is the absolutely exhaustive
consultation which has taken place. No Bill brought to this place has been through so much
consultation. The legislation has had to satisfy a number of interests and concerns - more
latterly that of the Chief Justice and the judges of the Supreme Court; a number of
amendments have been introduced to satisfy those concerns through a process of exhaustive
consultation. Therefore, this is a Bill that can stand on its own two feet.
The Bill also contains a provision for subsequent review; with any new Act, that is sensible.
We are now going through the process of reviewing the Act because this is required before
the end of the year. That is a wise provision because we can ensure that any shortcomings or
mistakes contained in the legislation, or any other problems, can be taken on board during
the review process.
I thank members of the Opposition parties for their support of this very worthwhile Bill.

Question put and passed.
Bill read a second time.

Committee
The Chairman of Committees (Dr Alexander) in the Chair; Mr Wilson (Minister for Health)
in charge of the Bill.

Clauses I to 4 put and passed.

ClauseS5: Establishment of Board -

Mr BRADSHAW: I was surprised when the Minister indicated the cost of the establishment
of the board would be around $400 000; that is not expensive. I hope the cost remains in that
vicinity and does not gallop away as occurs in some other bureaucracies. I note that the
chairman of the board will be a judge of the Supreme Court. I assume that neither the
position of chairnan nor those of the members will be full time positions.
Mr WILSON: This area of the Bill was amended in response to representations from the
Chief Justice of the Supreme Court. In the first draft of the Bill the chainnan was not to be a
judge of the Supreme Court but following those representations the change was made. The
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Chief Justice will now recommend a judge for the position, which judge will not necessarily
spend all his time carrying out these duties. All three members of the board will be
appointed by the Governor. The fact that the chairman will be a Supreme Court judge retains
the inherent jurisdiction of the Supreme Court which was a concern of the Chief Justice.
Clause put and passed.

Clauses 6 to I I put and passed.

Clause 12: Financial administration -

Mr WILSON: This clause should be deleted as a result of advice received from Treasury.
The clause is unnecessary due to proposed amendments to the Financial Administration and
Audit Act which address related and affiliated bodies. The board will be classified as a
related body obviating the need for the body to be accountable for moneys spent on tts
behalf.

Clause put and negatived.

Clauses 13 to 39 put and passed.

Clause 40: Application only with leave of Board -

Mr BRADSHIAW: Under this provision, a person can apply to the board for a guardianship
order. I wonder how somebody who may not have relatives or contact with other people is
looked after. I am aware it is a difficult area and some childred are brought in by parents and
raised to a certain age by guardians. Obviously only people who wish to have a guardian can
apply for one.

Mr WILSON: The member is correct. One wonders how some people might seek the
advantages of this provision. The clause provides for initiation of applications for
guardianship. It is proposed that an approved form will be set out in regulation. It will be
simple and will be readily available. We anticipate that caregivers in health agencies and
institutions will be the ones who will initiate such applications.

Mr Bradshaw: I am thinking about those who may sleep under bridges or in parks.

Mr WILSON: The police will be able to initiate applications as will social workers and
people involved in social security or the Department for Community Services. It is
anticipated that people working in care professions generally will be the sorts of people to
initiate an order.

Clause put and passed.

Clauses 41 to 52 put and passed.

Clause 53: No power to request admission to psychiatric hospital -

Mr BRADSHAW; Who has the power to admit a person if a person goes off the deep end
and needs treatment at an institution? If the guardian does not have that right, who does?
Mr WILSON: This provision is in the Bill to protect an incapable person by preventing a
guardian from admitting someone to a mental health institution as a voluntary patient unless
he or she wishes. Normally the only way one can be admitted to a mental health institution
is under the provisions of the Mental Health Act. This provision refers to a person who is
disabled still meeting the criteria established under the Mental Health Act to be admitted to a
mental health institution. It is an attempt to prevent discrimnination against a disabled person
which would put them on a different footing from anybody else in the community.

Mr BRADSHAW: I do not agree with the Minister. A guardian would have a person's
interests at heart and would only request that person to enter an institution for treatment if he
needed it. The provision is wrong.

Clause put and passed.

Clauses 54 to 57 put and passed.

Clause 58: Prerequisites for sterilization of persons to whom this Division applies.-

Mr BRADCSHAW: As I said in the second reading debate, this is a good clause. There are
cases of intellectually handicapped people living in the community who are still sexually
active. It is important that they are sterilised as a check because they would never be able to
look after children of any sexual relationship.
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Clause put and passed.
Clauses 59 to 91 put and passed.

Clause 92: Public Guardian -

Mr BRADSHAW: Do people put themselves forward to be public guardians? I guess most
guardians referred to in the Bill would be relatives and friends. Who may become a public
guardian? Do people register with the board? Are they paid on an hourly basis or a set
amount over a year, a month or a week?

MrT WILSON: Firstly, the position of the public guardian will be advertised. The successful
applicant will be a person with appropriate qualifications - that is, a person who is either
versed in the law or who has some interface with the medical or health professions; for
example, that could be someone who has a background as a coroner, That is the son of
person who will be appointed to the position of public guardian. I cannot say what the
remuneration will be because that will be established under the Public Service provisions for
salaries. As I said, a person appointed to that position will have the appropriate
qualifications to fulfil what will be an onerous task.

Clause put and passed.

Clauses 93 to 101 put and passed.

Clause 102: Financial administration -

Mr WILSON: Treasury has advised that this clause can be deleted; it is not required because
the proposed amendment to the Financial Administration and Audit Act will address related
and affiliated bodies. The public guardian is an affiliated body and therefore it will not
require a separate section making it accountable for the moneys spent on its function.

Clause put and negatived.

Clauses 103 to 126 put and passed.

Schedules I to 5 put and passed.

Report
Bill reported, with amendments, and the report adopted.

Third Reading
Bill read a third time, on motion by Mr Wilson (Minister for Health), and transmitted to the
Council.

TOBACCO BILL

Second Reading

Debate resumed from 6 June.

MR MINSON (Greenough - Deputy Leader of the Opposition) [9.55 pm]: In December
last year the member for Cottesloe, Bill Hassell, who has just retired from Parliament, gave a
long speech which clearly set out a philosophical opposition to this legislation. -The
legislation was subsequently sent to the other place and for various reasons, which I am sure
the Minister for Health will expand upon, it dropped off the Notice Paper there. It has now
reappeared here, and contains some changes. However, the Opposition remains
philosophically opposed to this legislation for a number of reasons.

The Opposition believes this legislation is another step in the unrelenting progress towards
State intervention into the affairs of its citizens. Having said that, I suppose some people will
now say that I support smoking. I am very much opposed to smoking and anything I can
sensibly and reasonably do to discourage people from smoking, I assure this House [ will do.
However, The assumption that advertising starts people smoking rests a little uneasily with
me. Despite what many people say, a considerable bank of conflicting information exists in
that regard. A lot of evidence suggests that advertising, rather than starting people smoking,
tends to make them swap cigarette brands. [ believe a better way to approach this problem
would have been to adopt the voluntary code which the advertising and tobacco companies
were prepared to tty. I believe that would have allowed the tobacco industry to continue its
sponsorship programs in a different way, using vastly different advertising directed in a
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different form. That would have allowed the industry to keep control of its own sponsorship
programs, which would have been a good thing. For that reason I believe we should have
approached this matter from a different direction.
This leads me to my second objection, which is the formation of a Health Promotion
Foundation. While the idea of a Health Promotion Foundation sounds good, it will not
ultimately achieve the aim for which it is set up. We are a little further down the track than
we were in December and I think it would be useful to refer to the South Australian and
Victorian models. I would like the indulgence of the House while I read some information
about the foundations established in those two States. I refer firstly to the Victorian Health
Promotion Foundation, upon which I understand much of this legislation is based. Since its
inception in 1987 to the end of June 1989 the Victorian Health Promotion Foundation
accumulated $38.2 million but spent only $22.9 million.

In his latest report the Victorian Auditor General questioned whether the accumulation of
large cash reserves was entirely compatible with the legislative object of the foundation. Of
the $23 million originally proposed to be raised each year only $8 million has gone to sport
and $15 million was earmarked for so called "health promotion' activities. The foundation's
techniques have involved every form of subtle arm twisting to encourage sporting and
cultural groups to break existing contracts with private sector sponsors. These included, first,
inducing breaches of contract with guarantees to underwrite legal costs; secondly,
approaching organised bodies to help bring individual clubs into line;, and, thirdly, lobbying
local governments to change laws regarding posters and signs on council owned land.

I have the example of Bob Jane who was receiving $30 000 from tobacco sponsorship. He
received an alleged amount of between $3 million and $5 million in replacement funds from
the Victorian Health Promotion Foundation. I believe that was an unnecessary use of that
money. Finally, a matter which concerns me very much; with some of the money left over
that promotion foundation started a heath issues centre which is really a consumer health
lobby group, which was provided with about $80 000 to help teach groups how to apply for
grants of money under the foundation. It appears that much of that money has found its way
into some rather strange places that really have very little to do with health.

Cracks are appearing in the fabric of the foundation in South Australia. Recent media reports
suggest that the foundation is principally in the business of promoting itself and the
Government. Questions have been raised about lack of health messages attached to, and
publicity for, sponsored events, abuse of corporate box facilities at sporting events by
foundation staff, whether the work of the foundation has "compromised the integrity" of
other health campaigns in the State and whether the lack of accountability of the foundation
has caused concern in that area.

I have a final general comment that the ALP dominated all party House of Representatives
Review Committee, which undertook a fairly extensive review of the administration and
sponsorship of sport in Australia, handed down its second report in December last year. That
was about the time the original Bill was being debated in this House. It handed down a
report titled, "Can Sport be Bought?" in which it attacked the concept of Health Promotion
Foundations labelling them as hypocritical in their single minded attack on tobacco and
opposed the establishment of a Federal foundation.

It is interesting that Dr Rick Charlesworth and Mr George Gear both endorsed those
recommendations. I know that both sides of this House are not particularly happy with our
Federal members at the moment because of their handling of the submarine affair and the
way they represented this State in that debate. However, it is noteworthy that the Federal
ALP has come down against the formation of these health foundations and that the local ALP
members Dr Rick Charlesworth and George Gear have strongly supported the
recommnendations handed down by that committee.

They found that foundations of the type proposed by this Government axe unduly influenced
by activist groups and are comparatively unaccountable by normal official standards in their
use of public moneys. Such mechanisms are enabling activist influence to spread to control
of sport and to sponsorship of such cultural activities as film, book publishing, theatre and
even conferences on issues with sociopolitical significance.

It would be ironic if, while Eastern Europe is being hailed for finally throwing off the yoke
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of state intrusion into civil society concerns, the democratic west starts reintroducing state
intervention under the guise of advancing motherhood causes such as public health and
safety, environmental and consumer protection, conservation and the lie. It is clear from
both the Victorian and South Australian examples, and from the report handed down by the
House of Representatives in Canberra, that the Health Promotion Foundation idea is not
working well.
We are philosophically opposed not to the intent of this Bill or the intent of the foundation
but to what we believe will be the inevitable outcome of the foundation. I believe there is a
better way. I have already spoken about the voluntary code of advertising that could have
been tried, but was not. We could have achieved the same thing without the undesirable side
effects and for that reason, and despite the fact the Bill has been changed in several ways and
I believe that the National Party and the Government are about to make further amendments
to it, we are opposed philosophically to the approach being taken. We were so opposed in
December and remain that way.

MR BRADSHAW (Wellington) [10.07 pm]; This Bill contains some sweet things and
some bitter things. We should be looking towards reducing the number of people smoking in
our community and probably at the phasing out of tobacco advertising and to getting rid of
things like fake cigarettes and confectionary cigarettes. All those things do not help the
community and could be done without. It is also time that people in the community started
to see the light and to take responsibility for themselves rather than being spoon fed by the
Government all the time.

I guess the Government has to take the lead in some ways. On the other hand, it is time
people started to realise that smoking is detrimental to their health and that they started
saying, 1 have to start being responsible for my own actions and the Government does not
have to take the lead all the time." In his second reading speech the Minister indicated that
there has been a decrease in tobacco smoking. I sometimes feel that is the case, but on other
occasions when at a function I see the number of people smoking it makes me wonder
whether there has been a reduction.

I am sad to see the young people in the community taking up smoking. I do not know how
we will get through to these people because they are subject to much peer pressure about
smoking. I would like to think that cutting out advertising would stop young people
smoking, but I have grave doubts that that would be the case. The Minister indicated on one
occasion that concern is held about illicit drugs in the community. I believe we are not
taking a sufficient stand in that area. In the short term marijuana and maybe cocaine are the
drugs that are taking off in the community, particularly marijuana.

More pressure should be brought to bear through advertising campaigns to cut out the
increased smoking of marijuana. A few years ago the Health Department in Havelock Street
put out a pamphlet which indicated that smoking marijuana was no big deal. I objected to
that, I brought the matter up in the House, and the Minister said he would look into it. If the
Health Department says that marijuana is all right to smoke, people will take it for granted
that that is the position and they will continue, and in fact increase their smoking of it.
Though the Minister seemed to indicate on a previous occasion that illicit drugs should be
cut down, and the matter was urgent, I do not believe we are taking strong enough action in
that area. We are attacking tobacco products, and we should attack marijuana with the same
emphasis. Some people say we should legalise heroin; they say there is no problem if a
person wants to have a shot every now and again. We should be taking more interest in
discouraging the use of those products as well as tobacco.

As a result of the goodwill of the Government, and ably led by the Assistant Commissioner
for Health, Michael Daube, a world conference on tobacco was recently held in Perth. Over
a thousand delegates attended, which was quite a feat. I was fortunate enough to be able to
attend some of the sessions, and I found them quite interesting and informative. I was
interested to hear some of the innovative ideas from other countries, and some of them were
catching up with what was taking place in Australia. Many delegates came from third world
countries, and from modem western countries. It was good to see everyone getting on the
bandwagon and trying to curb smoking throughout the world.

mhis Bill is in two parts. The first is designed to control tobacco products by banning such
things as advertising in certain situations, giving away free cigarettes, and competitions
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involving tobacco products. The next section concerns the Health Promotion Foundation,
and though the intent may be quite good I am concerned that the foundation might be
regarded as a slush fund. I would hate to see the situation come about where, for political
purposes, the Government will hand out cheques to sporting bodies which it may wish to win
over for a coming election or for any other reason. Although it seems that good people will
be involved in the foundation, such as Mr Harry Sorensen as Chairman, who knows who will
replace them? The situation could arise where party hacks will be put into positions on that
board. Though the Government says that these people are independent, in some instances
supposedly independent people may not be what they appear. The State Government
Insurance Commission is one instance which comes to mind; it has been influenced by the
Government in the last few years. We have a supposedly independent board running the
SOIC. Though this foundation may be supposedly independent, that is no guarantee that it
will not be influenced by the Government of the day. I am not saying it will be influenced
only by a Labor Government. When we get into Government one day we may do the same
thing. As far as I am concerned, the foundation is a cause of worry.
Currently about $1.5 million to $2 million is spent by tobacco companies on sponsorship, yet
in a full year we will be looking to give away about $9 million, which is an enormous sum of
money. If it is done in the right way, there will be no problems - it could be of great benefit
in trying to teach people that they should not be smoking - but $9 million is a lot of money,
and I would oppose its being handed out by politicians.
There is the feeling in the community that this is the beginning of the domino effect: First
tobacco, and then a range of other products such as chocolates and alcohol. Although the
Mlinister has denied that this is the beginning of a domino effect, I have already heard
rumblings by people wanting to cut down on alcohol consumption in one way or another. I
am not talking about the Drinksafe program; I am talking about people in the community
wanting to cut it out altogether. I wonder if, when the tobacco people get their way, the
Government will charge into another field such as alcohol. Philosophically. I have trouble
with this sont of legislation because I believe in the free enterprise system and letting market
forces have their way. On the other hand I understand that tobacco products are a hazard. It
is time the community started to take responsibility and realise the detrimental effects
tobacco smoking has on them. In principle I support the Bill, although I do have problems
with the foundation, and from that angle I would probably be opposed to the Bill.
DR TURNBUJLL (Collie) [10.17 pm]: This Bill is a change in the direction of health
promotion in Western Australia. At the world tobacco conference held in Perth earlier this
year I heard one of the most dramatic speeches I have ever heard. It was delivered by the
Deputy Premier of New Zealand, Hon Helen Turner. She condemned the tobacco companies
and cigarette manufacturers of the world for peddling and promoting death. I shall not make
a speech like that tonight because we have been through all these factors when we debated
this Bill last year. Tonight I want to emphasize the reason we feel that tobacco advertising
must be withdrawn from Western Australia, and other factors in relation to this Bill.
One of the reasons we feel advertising must be restricted is this: We are not saying tobacco
smoking must be prohibited; that is something we would be promoting if we really wanted to
ensure uniform thought within the community - but we are not. We are talking about
advertising. The main reason why members of the National Party, particularly the lay
members, have finally come to the conclusion that advertising of tobacco products must be
limnited - or even banned - is because of the effect it has on young people. As the member for
Wellington said a few minutes ago, people must start taking responsibility on themselves.
People in Western Australia have been doing this. Since the Quit program and other anti-
smoking campaigns started in Western Australia, the incidence of smoking among adults
within the community has dropped from about 45 per cent to 28 per cent. One very alarming
factor, however, is that it is increasing in young people and women. This percentage
increase is directly attributable to the direction in which tobacco companies are now
directing their advertising. Tobacco companies are now targeting that area into which they
can get their product. Their research indicates that young, advanced, emancipated women
who want to be equal to men are an easy target when it comes to advertising tobacco
products, so advertising has been directed to them. It is far more effective when directed to
young women, particularly teenagers.
Last year research done in Western Australia very closely linked the effect of advertising
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with the commencement of smoking among adolescent girls and boys. Research was carried
out in two stages among 19 000 schoolchildren in Western Australia; that is, at the age of 12
years and repeated when the children reached age 18. The research established distinctly that
young people were definitely influenced by tobacco advertisements which projected glamour
and vigorous, exciting lifestyles. This influence can be combated by the removal of those
advertisements from the media, from publications and from billboards.
Even more dangerous are tobacco advertisements linked with sporting activities. Such
advertisements are a prostitution of sport because their purpose is to attract people to a
deadly drug. Many people are not aware of just what substances are inhaled when they
smoke tobacco. Mr Speaker, I seek your permission to incorporate into Mansard a poster
which indicates clearly the various drugs inhaled by smokers of tobacco. I hope that a few
politicians, when leafing through Hansard, will come across this record of such drugs. It
may help those people to accept that smoking is detrimental to their health.
The SPEAKER: I offer the member an alternative. Standing Orders do not permit that
document in its present form to be incorporated in Hansard.

Dr TURNBULL: It would have to be reduced.

The SPEAKER: The member is trying very hard. Standing Orders do not permift the
incorporation of such a poster. I suggest that the member place the poster on the Table of the
House for the remainder of today's sitting. If the member wishes a record of the drugs
mentioned to be placed in Mansard, I suggest she read them in.
Dr TURNBULL: The substances inhaled when smoking tobacco are: Hydrogen cyanide,
toluidine, ammonia - floor cleaner, urethane, toluene - industrial solvent, arsenic,
dibenzacridine, phenol, butane - contained in lighter fuel, polonium 210, DDT - that is
insecticide, vinyl chloride - which makes PVC, benizopyrene, carbon monoxide - poisonous
gas in car exhausts, cadmium - used in car batteries. napthalene, dimethylnitrosamine,
pyrene, methanol, naphthylamidne, and acetone, which is paint stripper.

[The poster was tabled for the information of members.]

Dr TURNBULL: Unfortunately, such information in relation to the substances inhaled when
tobacco is smoked is not information that young people will absorb. Young people are not
interested in the chemical content of tobacco. They are not interested in the fact that when
they reach age 30 they will have peptic ulcers, at age 40 bronchitis, at age 50 vascular
circulatory problems, and at age 60 cardiovascular disease and will perhaps drop dead. If
they happen to survive, their chances of having a stroke will increase.

We need another system to discourage young people from taking up tobacco smoking. In
that respect, the National Party accepts that the second part of the Bill is very important, just
as the first part of the Bill is important in that it limits or bans advertising. The second part
of the Bill provides for the formation of the Health Promotion Foundation. The Quit
campaign in Western Australia has been a very credible exercise. The statistics show that the
campaign is having an effect in reducing the number of people who smoke. The
advertisements rn during the Quit campaign have been very hard hitting; sometimes too
hard hitting when they use five and seven year old children to apply pressure on their
mothers and fathers. However, in this war against tobacco, most means can be used.
Certainly many parents respond to the fears and worries of their children more than to
anything else.

The National Party has a number of philosophical problems with the establishment of the
Health Promotion Foundation; first, that the establishment proposal was used as an excuse to
rip off more tax from smokers. We know that the more expensive tobacco products become,
the less likely it is that people will smoke, but to use the formation of the foundation as
justification for a 300 a packet increase in tax on those products was, to say the least, rather
convoluted and deceptive. The Ministry of Premier and Cabinet placed the following
advertisement in The West Australian of 1 September 1989 -

We will increase the State Tobacco Licence Fee from November 1. This will see the
cost of cigarettes rise by about 30 cents a packet.
From the money raised, we will set up a Health Promotion Foundation. This will
have funding of $5 million in its first year (from November 1) and $9 million in
subsequent years.
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Only one-third of the revenue raised in this way will be allocated to the foundation, so this
was a very deceptive way to raise taxes. The National Party presented amendments in this
regard. The National Party wanted the entire tax increase to go to the Health Promotion
Foundation to assist in the care of people who suffer from tobacco-related diseases, as well
as for the prevention of such diseases. We also wanted the foundation to direct revenue
directly to research. However, we have realised that the Government has not one cent to
spare, and it will not be moved on the amount of money to be placed with the foundation.
With that realisation, the National Party is attempting to ensure that the foundation will serve
the purpose for which it was established, and that it will not become a slush fuind for the
promotion of Government members or candidates standing for election. In Victoria money
was accumulated for various reasons for three or four months before an election. The
National Party would like to see television promotions or campaigns promoting the care of
seniors - such as occurred prior to the last election - which could be funded very easily from
such revenue.

The National Party believes that is not the objective of this promotion campaign foundation.
The objective of this foundation is to link healthy sports styles and healthy living with
healthy pursuits and activities that will replace the need that many young people have to
smoke. On that matter, the National Parry will move a number of amendments. It wishes to
name the organisations from which the members will be nominated. That will make the
appointees responsible to their nominating body and they will not become appointees of the
Minister. I am not suggesting that the Minister will produce yes men or women who will do
his bidding. However, the National Party would like to ensure that it does not matter which
Government the members of this foundation are accountable to. It also takes very seriously
the experience in Victoria where moneys have been accumulating and it will move an
amendment to ensure that all moneys received in a financial year are distributed within that
financial year. Moneys are not to be distributed by Ministers or members of Government
and are not to be associated with them.

The National Party will move an amendment to link the Quit campaign with the Health
Promotion Foundation. It will do this because it sees a situation arising whereby funding for
health promotion could be cut. We know what trouble the Health Department had in
balancing its budget this year and we know what a terribly tight situation the Health
Department is facing now. When it comes to cost cuffing, one of the first things to be cut is
preventive medicine. The Minister's advisers who are with him in Parliament tonight know
how difficult it is to obtain support for preventive medicine. The Opposition feels that
people who manage the budgets will be tempted to say that funding for this area can be
easily reduced. There is nothing in the Health Act which says that health promotion will
receive a percentage of the Health budget. The National Party wants enshrined in the Health
Promotion Foundation the fact that two and a half per cent of these moneys will be allotted
each year to the Quit campaign so that it can continue.

Unfortunately, no matter how hard campaigners work new people will always arrive for the
tobacco companies to proselytise, and these young people must be warned every generation.
To assume that because money is being made available for the Health Promotion Foundation
now it will alleviate the problem of tobacco smoking is erroneous. As long as it is a legal
product people will be persuaded to use it. The National Party supports this tobacco Bill
because its members are concerned to protect the young people of our society and to prevent
them from smoking. It is a lot easier to prevent the smoking habit than to cure it.
MR GRAYDEN (South Perth) [10.43 pm]: I was under the impression that this Bill would
be left until members returned from the forthcoming recess. For that reason and because the
Bill has been debated extensively in the past in one form or another, I will not speak at any
length. I reiterate my opposition to the promotion of tobacco products in any form and say
again that I find it extraordinarily difficult to believe that we as a community continue to
promote products which cause the death of 1 750-odd people annually in Western Australia
alone; products that cause the death of perhaps 22 000-odd in Australia each year. I will not
be a party, under any circumstances, to any action that permits such a promotion. I therefore
support the Bill and congratulate the Government for its introduction.

Mrs Watkins: Hear, hear! Good speech.

MR WILSON (Dianella - Minister for Health) [10.45 pm]: I thank members for
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supporting the Bill. The Bill was debated extensively at the end of last year. Given that the
Government has incorporated into the new Bill all the amendments that were carried as a
result of the debate in the Assembly at that time, the House can dispense with any further
detailed debate at this stage, in the spirit of the speech by the member for South Penth.

However,!I will respond to some of the comments of the Deputy Leader of the Opposition,
particularly to his concerns about the way the parallel health foundations operate in Victoria
and South Australia and their lack of accountability. Those reports have also been drawn to
my attention, and concern is warranted, particularly for the South Australian organisation. I
assure members that the Government has been very careful to build measures into this
legislation which will provide accountability. For instance, the Bill will be subject to the
provisions of the Financial Administration and Audit Act; it will be subject to the Auditor
General. The Health Promotion Foundation will be subject to ministerial direction in
accordance with the recommendations of the Burt Commission on Accountability. That is in
the sense that, should it be subject to ministerial direction, those directions must be in writing
and must be published in the annual report. Therefore, by these means the Government will
ensure that the foundation will be fully accountable for the expenditure of any money-

Concerns were expressed about the foundation's becoming a slush fund. The amendments
that have been built into the Bill, and other amendments to be considered this time, will
ensure that does not occur.

Finally, the claim has been made that it will be subject to some other means of political
manipulation, particularly at election time and particularly with regard to the appointment of
members of the foundation. I have already undertaken in my second reading speech to set
out by way of regulation that the majority of members of the foundation will not be
nominated by the Minister, but by specified organisations in the community. The
Government has amended the legislation to ensure that in future appointments of the
chairman of the foundation the Premier of the day must consult with the leaders of the other
parties in the Parliament. By those means the Government will go as far as it possibly can to
ensure that those claims will not fulfilled.

As I said initially, this Bill was thoroughly debated on a previous occasion and I do not
intend at this stage to go into greater detail in response to other comnments which were made.
The relevant mailers will be dealt with in the Committee stage. I again commend this Bill to
the House.

Question put and passed.

Bill read a second time.

Committee
The Chaiman of Committees (Dr Alexander) in the Chair; Mr Wilson (Minister for Health)
in charge of the Bill.
Clauses I to 9 put and passed.

Clause 10: Supplying tobacco to persons under 18 years -

Mr MacKINNON: By this clause the penalty imposed on a person who commits an offence
by selling tobacco products to persons under the age of 18 years is to increase from $4 to
$1 000. The Opposition has been pressing for some time for an amendment of ths kind.
The Government was not serious about this legislation until it addressed a fundamental issue
such as this. The Opposition welcomes the Government's commitment, which is well
overdue. Other clauses of this Bill need to be seriously considered, but this clause is not one
of them.

Mr BRADSHAW: It is not before time that this amendment was made to the legislation. I
remember a former member in another place, Peter Wells, trying on two occasions to
increase the penalties for selling tobacco products to under aged persons. On both occasions
this Government opposed the amendments and said that there were very few occasions, if
any, where a person had been prosecuted for this offence and, therefore, there was no reason
to increase the penalty. It makes a person think twice about selling tobacco products to
minors if there is the possibility of a $1 000 fine hanging over his head. Last year the
Government wanted to lower to 16 years the age of persons permitted to purchase tobacco
products, and I am glad that it came to its senses and kept the age at 18 years. If we can
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prevent the younger age group from purchasing cigarettes we will be achieving something. I
support this clause.
Clause put and passed.

Clauses I I to 14 put and passed.

Clause I5: Exemptions -

Mr MacKIN*NON: The question of duplicity in the Government's approach to this clause
comes to the fore. Were the Government serious about these exemptions the Minister would
not have made the following comment in his second reading speech -

The exemptions will not be lightly granted but will ensure that sports such as cricket,
where there are events of clear national and international significance, and horse
racing, which is of little appeal to children, can receive appropriate consideration.

I have children who take an interest in sport and my son is an avid cricket fan. The Minister
cannot tell me that because an event is of national significance the principles the Government
so proudly prescribes to will not fly out the window. I cannot see how the Government can
be consistent in its approach to this issue when it will allow those exemptions. I would
appreciate the Minister giving some indication about what approaches have been made by
the rugby league in its endeavour to establish a team in Western Australia to participate in
the Winfield Cup, which is rugby league at the national level. Does the Government believe
this is an event of national significance which will receive an exemption? Were an
exemption not granted does it mean a team will not be established in Western Australia?
Were the Government to be consistent in these matters it should do so and not have two-bob
each way. This clause is a clear indication of a Government which at the end of day is not
prepared to bite the bullet on issues of concemn. It is a principle of significance and not a
principle behind which the Government is prepared to stand.

Mir WILSON: With respect to the Winfield Cup an approach has not been made to the
Government. When an approach is made it will be considered.

Clause put and passed.

Clause 16: Establishment of Foundation -

Mr BRADSHAW: I have a great deal of difficulty with this clause because I see this as a
slush fund and it should not be used to promote the Government in any way. Despite the
ideals expressed about the foundation, I have strong doubts about how the money will be
used. Will the Quit campaign be incorporated under the foundation or run at the same time?
I do not see a need for the two as they are trying to achieve the same thing and that would
result in duplication. Why not have the Health Promotion Foundation run the Quit campaign
using this money?

Mr WILSON: We will come to the matters broached by the member in subsequent clauses
when we deal with the membership of the foundation and the provisions for its
establishment. As I said during the second reading debate, a number of provisions are
incorporated in the Bill to ensure it does not become what he fears it might become. It is
proposed that the Quit campaign continue to be run by the Health Department's health
promotion section. The foundation is not meant to have a function such as running
campaigns; its function is to allocate funds to other community and sporting bodies and to
not fall into the trap into which the parallel organisation in South Australia has fallen; it has
endangered its status by promoting itself and becoming involved in health promotion
campaigns. That is not proposed for our foundation. It is to be a representative group of
community people, a majority of whom will be appointed from outside Government, to
allocate funds to community organisations.

Mr Macinnon: Is it not true to say that the danger is that he who pays the piper calls the
tune?
Mir WILSON: The Leader of the Opposition should read the Bill because he would see that
the Government will have no control over the Health Promotion Foundation.

Clause put and passed.

Clause 17 put and passed.
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Clause 18: Constitution of Foundation -
The CHAIRMAN: There is a slight problem with the line number so the member for Collie
should ignore it when moving her amendment. We will correct it later.

Dr TURNBUJLL: I move -

Page 16. lines 4 to 22 - To delete the lines and substitute the following -

(c) one shall be appointed by the Minister on the nomination of the body
known as the Western Australian Sports Federation;

(d) one shall be appointed by the Minister on the nomination of the body
known as the Western Australian Sports Council;

(e) one shall be appointed by the Minister on the nomination of the body
known as the Country Shire Councils' Association to represent
country sporting interests;

(f) one shall be appointed by the Minister from a name or names
submitted by such organisations as are prescribed for the purposes of
this paragraph as being representative of culture in this State;

(g) one shall be appointed by the Minister on the nomination of the body
known as the Australian Council on Smoking and Health;

The National Party moved amendments relating to the constitution of the foundation to
increase the number of members on the foundation to tII when this legislation was before the
Chamber previously. That was because we wanted the majority of the members to be
community members. We wanted a situation to exist where sporting bodies would have a
representation on the foundation which would balance the importance placed on sport by the
promotion foundation. Some people might think that sport would have too great an influence
and effect on the foundation.

In promoting a healthy alternative to smoking tobacco, drinking alcohol, using pot or
marijuana, driving high speed cars or doing anything that gives young people kicks because
it is illegal and exciting, one of the greatest credible alternatives in our society is sporting
activities. We were concerned about the membership of the foundation and believe that they
must not be ministerial appointments. There is no doubt that if people are accountable to an
organisation and not to the Minister they will be careful about how they act. The Minister
has explained that representatives of sport, culture or local government in this State are
mentioned in his second reading speech and he is prepared to have them incorporated in the
regulations. The National Party believes that is not sufficient to ensure that these people are
actually members of representative bodies.

I have not named a specific organisation to represent cultural interests in this State because
no one body has a majority representation of cultural organisations. The Western Australian
Sports Federation is different in that it does have representatives from almost all sports
played in Western Australia. The National Party has had many discussions about how to
include somebody who would be able to represent country sporting interests. The Western
Australian Sports Federation did not feel it wanted to have this appointment to its body
because it represents specific organisations such as basketball, football, rowing or archery
and does not divide its membership according to whether it is regional.

The Minister referred in his second reading speech to the Municipal Association of Western
Australia. That is a confederation, and it only does the will of the bodies within it. That
association is willing to accept that the representative nominated by the Country Shire
Councils Association would be able to represent country administrat ions or country sporting
activities.
Mr WILSON: I am not wholly happy with the way this amendment is phrased, particularly
in respect of paragraph (f); it leaves a lot to be desired.

Mr Macainon: That is our only concern.

Mr WILSON: It is so open that it would be impossible to know whom to approach. I would
prefer the arrangement provided in the Bill which nominates an organisation which we know
to be as representative as any organisation can be in the cultuiral and arts area. It is wiser to
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specify a specific organisation. While I would be prepared to accept the other amendments, I
find this one difficult to accept; it is not specific enough.

Dr TURNBULL: I would be prepared to substitute the WA Association of Professional
Performing Ars in paragraph (f). if the Minister will accept all the amendments in that form.
Mr MI1NSON: The Opposition supports the amendments listed and outlined by the member
for Collie. However, we too have reservations about that one paragraph. We would be
happy with the body nominated, but the way the Bill is worded leaves too much latitude.
While we trust this Minister implicitly, we do not know what will happen in the future. We
are philosophically opposed to this body in the first place, but given that we are to have it, we
would feel more comfortable were the clause amended in this way.

Dr TURNBULL: I seek leave to alter the amendment by deleting paragraph (f) and
substituting new paragraph (0) as follows -

(f) one shall be appointed by the Minister on the nomination of the body known
as the WA Association of Professional Performing Arts;

Leave granted.
Amendment, as altered, put and passed.

Progress

Progress reported and leave given to sit again, on motion by Mr Wilson (Minister for
Health).

LAND TAX ASSESSMENT AMENDMENT BILL
Second Reading

Debate resumed from 3 May.

MR MacKINNON (Jandakot - Leader of the Opposition) (11. 19 pm]: This Bill contains a
straightforward amendment to allow land tax to be collected from Commonwealth authorities
to facilitate the Federal Government's policy of making such authorities liable for State
taxation. Until now, as members would know, Commonwealth agencies have been
exempted from paying State taxes and the Commonwealth is desirous of, and is moving
towards, commercialising all of its operations to ensure they meet all of the proper costs.
That is a very sensible move. That has had positive benefits in my electorate with Jandakot
Airport, under the Federal Airports Corporation, having become a much more responsive
corporation since the Federal Government made such a move, and the Opposition will be
supporting the legislation.

The benefit to the State as a result of this measure will not be great because the expected
annual revenue to the Stare Government will be around $1 million, yet 90 per cent of that
revenue will be offset by the recent reduction in Commonwealth payments to the States. As
a consequence, this measure is largely revenue neutral and the people who will pay at the end
of the day will be the consumer, as the costs are passed on via the Commonwealth agencies.

Also, this debate gives me an opportunity to refer to the fact that since this Government came
to power, a significant blow-our has occurred with land tax collections. In the year this
Government came into power. 1982-83, the taxation collected amounted to $35 million, and
that has progressively increased to the point where in the 1989-90 year it is estimated that
$84.6 million will be collected. The increase in land tax revenue in percentage terms has
been as follows; In the year 1983-84 the revenue increased by 21.7 per cent; in 1984-85 the
increase was 16.9 per cent; in 1985-86 the increase was 4.6 per cent; in 1986-87 it was
8.8 per cent; in 1987-88 it was 15.6 per cent; in 1988-89 it was 15.6 per cent; and it has been
estimated for 1989-90 that the increase will be 14 per cent. It can be seen chat in only one
financial year since this Government came to power did the land tax collection increase rate
drop below the rate of inflation. In fact, in every other year it has well exceeded the rate of
inflation. In the recently completed financial year, because of the economic downturn, a
downturn in taxation collection would be expected; however, because of the way that land
tax is collected, and because of the way in which rates have been increased by the
Government, a 14 per cent increase is expected. That is almost double the rate of inflation.
Clearly, that is not acceptable when one looks at these figures and compares them with other
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States. In Western Australia we are collecting a greater proportion of land tax than are other
States. It is rime for a review of State taxation, including land tax, to ensure that a more
equitable distribution of taxes occurs. Land tax is a particularly bad tax because it falls on
those people who, in most instances, and in view of the regressive nature of the tax, are not
able to meet their commitments.
Finally, can the Leader of the House give an indication as to whether we will be considering
the Stamp Amendment Bill during this session? This is a Bill which recoups moneys to
taxpayers retrospectively as a result of previous legislation which was found to be inadequate
and unable to cover the situation. I would have thought that Bill should have had priority
this session. The Bill under consideration will bring a small amount of revenue to the
Government and has priority; however, the one which recoups funds to taxpayers does not
have priority. With those comments, I indicate the Opposition's support for the Bill.

MR WIESE (Wagin) [1t1.25 pmn]: I briefly indicate the National Party's support for the
Bill. Everything that needs to be said about it has been said by the Leader of the Opposition,
and the National Party certainly supports the opinions expressed by him regarding the growth
of land tax collections over the last six or seven years. I draw to the Government's attention
some instances in which land tax will affect people it was not designed to affect. This tax is
affecting those young people who have bought a block with the intention to build; these
people will be hit solidly by the land tax. Also, it is hitting some older people who have
retained a property, which may have been handed down to them, and in which they are no
longer living. Of course, they are still subject to land tax assessment. We were very happy
that Commonwealth agencies such as Telecom and Australia Post will become liable to pay
land tax as they are now operating as commercial enterprises; however, it is very
disappointing that the Commonwealth giveth with the one hand and takesh away with the
other. We will benefit to the tune of only about 10 per cent of the land tax collected from the
Commonwealth Government as the Commonwealth has, in effect, reclaimed the other
90 per cent through a reduction in the payments to the States. We find it disappointing that
the Commonwealth in this way, as in many other ways, manages to treat this State, and the
finances of this State, in such a poor manner.
MR PEARCE (Armadale - Leader of the House) [11.27 pm]: I thank members for their
general support of this measure. As has been indicated, it does not represent a large amount
of revenue for the State, although it has potential to do so in future years when the
Commonwealth makes adjustments to the grants to the State and when the State will have the
capacity to juggle the land taxes to achieve greater returns. However, the principle espoused
by the Commonwealth in this matter is a sound one.

In regard to the Leader of the Opposition's comments about relative priority, I indicate that
this legislation was introduced on 3 May and the Stamp Amendment Bill was introduced on
21 June. In those circumstances, we would normally deal with this Bill before the other. It
was not my intention to deal with the Stamp Amendment Bill, but if it is a matter that we can
deal with expeditiously we could deal with it tomorrow.

Mr Macinnon: We can give you that commnitment.

Mr PEARCE: As the legislation was retrospective I was not very concerned because people
will get their money back.

Mr Macinnon: They are losing the interest.

Mr PEARCE: I suppose that is true. If that is the case, we will deal with the Bill tomorrow.

Third Reading

Leave granted to proceed forthwith so the third reading.

Bill read a third time, on motion by Mr Pearce (Leader of the House), and transmitted to the
Council.

OFFENDERS PROBATION AND PAROLE AMENDMENT BILL

Second Reading
Debate resumed from 26 June.

MR STRICKLAND (Scarborough) (11.30 pm]: The Bill seeks to amend the Offenders
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Probation and Parole Amendment Act by authorising the Executive Director of the
Department of Corrective Services to approve work for the purposes of community services
orders. Currently, that is done by an advisory committee.

The Community Corrections Centres Act facilitaced a reduction in the raze of imprisonment
by providing for the conversion of fine defaults to work and development orders.
Implementing this process involved local community corrections managers who currently
report on the nature of work, on supervisory arrangements and on the work environment to
the chief executive officer of correctional programs for offenders who are subject to the work
and development orders. Work programs under this proposed legislation are similar and the
amendment should improve efficiency.

The Opposition intends to support the amendment. However, it is aware that the overall
effectiveness of the program must be measured by its ability to be implemented across the
State. In August 1988, the Government indicated in debate in the other House that it desired
to extend the availability of community corrections centres to country areas to overcome the
inequity between metropolitan and country people whereby country people had little option
other than to pay a fine or go to prison. A timetable to achieve this Statewide service was
projected at that rime to be about two years. In fact, it was mooted that the first country
centre would be in place in 12 months. We are a month or so short of two years. Will the
Minister indicate whether a country centre is being built and what other progress has been
made on the program?

MR WIESE (Wagin) [11.33 pm). The National Party also supports the legislation. The
intentions of the Bill have been outlined briefly. It will allow work development orders to be
issued to a person held in custody as opposed to the previous arrangement whereby a person
had to be held in prison. Country people may be held in custody for some time before they
are transferred to prison. In many cases they have to wait for a week or more to be
transferred to prison and then be issued with the work development orders. This legislation
assists in justice being seen to be done for people in country areas.

MR D.L. SMITH (Mitchell - Minister for Justice) [11.34 pm]: I thank members opposite
for their support of the Bill. As a country member, I am concemned about the program for the
implementation of community corrections centres in country areas. Regrettably, I do not
believe the 12 month program will be met. I am nor sure of the exact timing, but I will
ascertain that from the Attorney General and advise the member of the first centre's
establishment in writing.

Question put and passed.

Bill read a second time.
Third Reading

Leave granted to proceed forthwith to the third reading.

Bill read a third time, on motion by Mir D.L. Smith (Minister for Justice), and passed.

ACTS AMENDMENT (PERTH MARKET AUTHORITY) BILL

Council's Amendments

Amendments made by the Council now considered.

Committee

The Deputy Chairman of Committee (Mr Donovan) in the Chair; Mr Bridge (Minister for
Agriculture) in charge of the Bill.
The amendments made by the Council were as follows -

No I

Clause 8

Page 4, line L9 - To delete "Providing" and substitute the following -

Subject to subsection (2b), providing

No 2
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Clause 8
Page 4, line 26 - To delete "and",

No 3

Clause 8
Page 5, line 3 - To delete the full stop after "Authority" and substitute the following -

;and
No 4

Clause 8
Page 5, after line 3 - To insert the following -

(c) by inserting after subsection (2a) the following subsection -

"(2b) A by-law made pursuant to subsection (1) (4d) -

(a) may prescribe a charge for the issue of identification
plates for fork-lifts and for the training of persons
seeking a licence to drive a forklift;

(b) shall not prescribe any fee or charge for the registration
of forklifts or the licensing of drivers."

Mr BRIDGE: I move -

That the amendments made by the Council be agreed to.

Mr OMODET: I have no objection to these amendments. I thank the Minister for the work
he did in having the other place insert subsection (2b). I want a guarantee that no fee or
charge will be enforced for the registration of forklifts or the licensing of drivers under that
subsection. I would be concerned if the charges for identification of plates exceeded a
reasonable sumi of money. I understand that a fee not exceeding $25 for identification plates
was discussed in the other place. I would also be concerned if the charge for the training of
those people seeking a licence to drive fork-lifts was excessive when one bears in mind that
the duplicate licence fee was proposed at $ 100.
Ms BRIDGE: The amendment was made in the other place in response to requests from the
Government. I note the comments by the member in respect of that charge. In the event of
its being a matter of concern, I am happy to examuine it and see whether a problem exists.

Ms WIESE-. I presume a by-law will be tabled in the Chamber to prescribe a charge. Will
this come before the Parliament for ratification in the formn of a regulation, or is it something
that will be done completely within the operations of the Perth Market Authority?
Mr BRIDGE: It will come before the House for examination, not necessarily for ratification.

Question put and passed; the Council's amendments agreed to.

Report

Resolution reported, the report adopted, and a message accordingly returned to the Council

STAMP AMENDMENT BILL

Second Reading

Debate resumed from 21 June.

MR MacKINNON (Jandakot - Leader of the Opposition) [11.42 pmn]: This Bill is
supported by the Opposition. The Minister's second reading speech states -

The purpose of this Bill is to allow a refund of stamp duty where the instrment on
which the duty was assessed is subsequendly cancelled, or not carried into effect, and
where the person who paid or is liable to pay the duty did not or will not benefit from
the cancelled instrument.

The Bill will be retrospective from 1 July 1988 to give refunds to a number of
taxpayers who have been unfairly affected by the current Act and who have been
promised their refunds for some time subject to these amendments being passed.
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Hence my wish for this legislation to be pursued as a matter of priority. Those taxpayers are
entitled to the refunds and they should have them immediately.

The Bill gives me an opportunity to again indicate how in recent years this Government has
quite vigorously used stamp duty to supplement its income and to use that source of revenue
to impose great imposts on taxpayers of this State. Unlike land tax, in every single year
since this Government has been in power, stamp duty has increased at a far greater rate than
the rate of inflation. In 1983-84 the increase in income was 28 per cent; in 1984-85,
24.5 per cent; in 1985-86. 10.3 per cent; in 1986-87, 24.1 per cent; in 1987-88, 58.1 per cent;
in 1988-89, 25.8 per cent; this year's figure is not yet available. In 1982-83, when this
Government came to power, revenue from stamp duty totalled $123 million and in 1988-89 it
was $542 million. The increase is better than fourfold in the time this Government has been
in power, which clearly shows a rapaciousness in the use of stamp duties never seen before in
Western Australia.

Lest this Government think it can find refuge in the view that the level of stamp duty in WA
is fair and reasonable in comparison with the level in other States. I will give a clear
indication of the comparisons. Stamp duty collected on motor vehicle registrations in
Western Australia per head of population is greater than in any other State of Australia; that
is, $52.61 - Victoria is the closest with a figure of $51.43 and the next closest is Tasmania
with $44.23. Western Australia also leads this nation in the stamp duty that applies to the
credit business. In this State the stamp duty paid on cheques, bills and promissory notes is
far greater per head of population than in any other State and the same applies to mortgages
and loan securities. In all the areas I have mentioned the Government's so-called Family
Pledge should apply. It seems the Family Pledge does not apply to motor vehicle
registrations or mortgages even though almost every family in this State has a motor vehicle
and/or a mortgage.

This debate serves as a good opportunity to indicate clearly that this Government has
dragged its feet on the question of reviewing stamp duties. In October last year the
Government gave a clear indication that it was in the process of conducting a review and the
then Minister for Budget Management wrote to me stating that the State Government
proposed to conduct a review of the Stamp Duty Act in respect of both the imposition of duty
and the administration of its collection and he sought my comments. He also said that my
response by 31 December 1989 would be appreciated. I asked a question about that review
on 20 June this year and the answer I was given was that the review had not been completed,
but that it was almost completed and a report would be submitted to the Minister in the near
future. It is highly unlikely that that report will be presented ahead of this year's Budget.
Given the need for the Government to balance the books of this State, there certainly will be
no relief in stamp duties. The Government will consider every income source possible given
the disastrous result of the performance of the R & I Bank which was released today and, as
a consequence, the lack of Government revenue from that source. As a result the taxpayers
will face further imposts.

I thank the Government for bringing this legislation to the Parliament, because it will provide
relief by way of appropriate refunds to people who are entitled to them. The Opposition has
pleasure in supporting the Bill, but at the same time it condemns the Government for its
disastrous and disgraceful record on stamp duty increases in this State which indicates that
compared with other States in Australia this State has the worst performance record. The
Government also stands condemned for its tardiness in reviewing all stamp duties. The
statistics I have read indicate the review is well overdue with a view to relieving the burdens
imposed on the people of this State who can least afford them at the present rime.

MR WIESE (Wagin) [ 11.50 pm]: One thing about this place that is predictable is its
unpredictability. A little bit of quick footwork was needed, and the Leader of the House very
nearly caught me out. On behalf of the National Party I endorse the conmnents of the Leader
of the Opposition who highlighted the importance of the stamp duties levied under the
provisions of the Stamp Act 1921 to the revenue of this Government.

An issue that has been put to me very strongly recently arises from an interpretation of the
Act that Treasury is presently applying to certain sections. I shall talk briefly on that subject
because this issue is pertinent to the Bill before the House. If this Bill is passed it will enable
refunds to be made in situations where stamp duty has been incorrectly collected under the
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present interpretation of the Act. The manter I raise relates to stamp duty on motor vehicles,
which is a substantial source of revenue for the Government. Members will recall that last
year this Parliament passed an amending Bill to the Stamp Act which, among other things,
had an effect on the levying of stamp duty on motor vehicles. One of the effects of that Bill
was to close a loophole used by some people in a fairly blatant manner, whereby they did not
declare the correct purchase price of a vehicle and thereby reduced the amount of stamp duty
for which they were liable, In closing that loophole the Government made it compulsory for
both the seller and purchaser of the vehicle to make a declaration on the market value of the
vehicle. Although the Bill contained a definition of "purchase price" it did not contain a
definition of "market value". Thbe Act came into operation on 1 July and a problem has
arisen. The State Commissioner of Taxation's interpretation of market value is causing
consternation among people in Western Australia. People who buy four wheel drive vehicles
or utilities with a tare weight of one tonne or more, which are used in the mining or
agricultural industries, are granted an exemption from sales tax because the vehicles are used
to earn their income. The commissioner is insisting that the market value of these vehicles
for the assessment of stamp duty shall include the sales tax that would have been payable on
them if an exemption had not been granted. For example, a person purchasing a sales tax
exempt vehicle for $30 000 is required by the cornmissioner to pay stamp duty on an amount
of $34 000, which the commissioner asserts is the market value of the vehicle. The
comimissioner is able to make this interpretation because the Act does not clarify this matter.
That is most unfair and inequitable treatment of those people. That is not the right thing to
do and I believe the commissioner's interpretation is quite wrong. It is difficult for people in
the motor vehicle retailing field to persuade the purchasers of these vehicles who declare the
market value to be $30 000 that the instruction on the document requires stamp duty to be
assessed on the purchase price plus sales tax.

In the Committee stage of this Bill I intend to move an amendment by inserting a definition
of "market value". The Commissioner of State Taxation seems to be grasping every
opportunity to levy an extra dollar on the community in order to assist the finances of the
State this year. I understand that the stamp duty component of the State's revenue this year
is between $50 m-jillion and $60 million less than budgeted for, and is $ 100 million less than
the amount raised last year. I can understand why the commissioner is trying to raise this
extra money, but I do nor believe it is right and proper for him to do so. Stamp duty should
not be levied on a fictitious purchase price which has not been paid.

MR PEARCE (Armadale - Leader of the House) [11.57 pmn]: I thank members for their
support of the Government's legislation. I apologise to the member for Wagin in that, given
chat some spare time was available as a result of what is going on outside the Chamber, the
Leader of the Opposition raised this matter and it was decided to proceed. No discourtesy
was intended to the member for Wagi. The member may feel that the Government caught
him napping, but he clearly thinks that he has caught the Government napping. The
amendment he intends to move has nothing to do with this Bill. He has used the opportunity
when the Stamp Amendment Bill is before the House to try to change the impact of stamp
duty on motor vehicles. This Bill does not seek to do that. I give the member full marks for
crying. He could clearly be out on his tractor any time of the day or night catching the wheat
on the hop. He probably picked his target rather well in me, but in the last minute before I
was almost seduced by his oratory, I twigged what he was up to. I regret to inform the
member for Wagin that he must follow another avenue if he seeks the result he referred to.

I thank members for their comments in support of the Bill. I note the comments by the
member for Wagin in support of another proposed amendment that he will probably move on
some occasion. [ trust the House will pass the Bill expeditiously.

Question put and passed.

Bill read a second time.

Committee
The Chairman of Comm-ittees (Dr Alexander) in the Chair; Mr Pearce (Leader of the House)
in charge of the Bill.
Clauses I to 3 put and passed.

New clause 4 -

Mr WIESE: I move -
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Add the following new clause to stand as clause 4 -
4. Section 76B of the Stamp Act 1.921 is amended by inserting after the
definition of "licence" the following definition -

"Market value of a motor vehicle" means:
The amount for which the motor vehicle might reasonably be
sold free of encumbrances in the open market.
Market Value will be the same as the purchase price plus any
amount which may have been deducted by way of a special
discount which is not available to the public generally (eg fleet
owners) but shall not include any amount which may have
been allowed by way of a Sales Tax exemption granted to the
purchaser if the vehicle being licensed is a new vehicle being
licensed for (he first time.

I think I covered this matter adequately during the second reading debate. There is no
defmnition of market value of a motor vehicle in the relevant section of the Scamp Act. There
is a definition of "purchase price", so we are saying that the market value will be the same as
the purchase price plus these other amounts. The wording of the section down to "fleet
owners" is taken directly from the declaration which must be signed by both the purchaser
and seller of a vehicle, so there is nothing different in that from what is included and acted
upon by the Deputy Commissioner of State Taxation in his assessment of market value.

We want to clarify the situation so that there is no mis understanding on the pan of the se~ler
or purchaser of a vehicle, or on the part of the Commissioner of Stare Taxation, that the sales
tax amount is not to be added to the purchase price to reach the amount on which stamp duty
is levied. I commend the amendment to the Committee as a genuine attempt to clarify the
situation which is causing considerable problems for people in the agricultural industry and
the motor vehicle retail industry.

Points of Order
Mr PEARCE: I seek a ruling on the capacity of the member to move this amendment, as it is
not an amendment to the Stamp Act Amendment Bill but one he proposes to the principal
Act which the Stamp Act Amendment Bill proposes to amend in a different way. He is
seeking to use our Bill to tack this amendment onto the principal Act. Is ths legitimate for
him to do so, Mr Chairman?

The CHAIRMLAN: I have been examining the amendment and am inclined to uphold the
point of order. Standing Order No 267 states -

Any amendment may be made to a clause, provided the same be relevant to the
subject matter of the Bill, or pursuant to any instruction, and be otherwise in
conformity with Standing Orders of the House. ..

Given that and the fact that we are dealing with two separate Bills, this amendment is not in
order in this context. However, I am prepared to listen to arguments on this.

Mr WIESE. I understand your point, Mr Chairman. I am sure both you and the Leader of
the House understand my point. I may be drawing a long bow, but if this amendment were
accepted and passed, the Bill before the Chamber would allow the commissioner to pay
money back to anybody caught during this period.
Ms Pearce: This is a long bow, the longest one I have struck in my 13 years in this
Parliament.
Mr WIESE: It may be that I will ultimately have to abide by this ruling.

Chairman's Ruling
The CHAIRMAN: I understand what the member is seeking to do and while not necessarily
endorsing the remarks of the Leader of the House I think that, based on Standing Order No
267 and precedents in this situation, it is clear that the amendment is outside the scope of the
Bill before the Committee. Therefore, I have no chokce but to rule it out of order.
Mr WIESE. I accept your ruling, Ms Chairman. We may have to bring it forward as a
motion at another sitting of the House.
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The CHAIRMAN: I think that would be a wise course of action.

Committee Resumed
Title put and passed.

Report
Bill reported, without amendment, and the report adopted.

Third Reading

Bill read a third time, on motion by Mr Pearce (Leader of the House), and transmitted to the
Council.

House adjourned at 12.09 am (Thursday)



QUESTIONS ON NOTICE

WESTERN REFUSE DISPOSAL ZONE - TIP OPERATION
Extension of Time

629. Mr COURT to the Minister representing the Minister for Planning:

(1) Will the Government reconsider its demand to the Western Refuse Disposal
Zone for an amount of $436 000 and a six month extension on their tip
operation, plus $10 000 a day for occupying the land past the deadline
requested (30 September 1991)?

(2) If yes, has this decision been conveyed to the Councils affected.

Mrs BEGGS replied:

Negotiations are being conducted with the Western Refuse Disposal Zone
over the terms of an extension of time to their tip operations. The affected
councils are represented by the Western Refuse Disposal Zone in these
negotiations.

COMMONWEALTH SCIENTIFIC INDUSTRIAL RESEARCH ORGANISATION -
LEACH STREET SITE, MARMVION

zoning

907. Mr HOUSE, to the Minister representing the Minister for Planning:

(1) What is the current zoning of the Commonwealth Scientific Industrial
Research Organisation in Leach Street, Marmnion?

(2) Has an application been made to the Department of Planning and Urban
Development for the zoning of the above site to be changed to residential?

(3) If yes to (2), by whom was the application made?

(4) Does the application relate to the whole of the CSIRO site, or just part of it?

(5) What is the Governmnent policy in this area?

Mrs B EGGS replied:

(1) The land is zoned "urban" in the metropolitan region scheme and "for parks
and recreation purposes' in the Warmeroo Town Planning Scheme No 1.

(2) Yes.

(3) Wanneroo City Council.

(4) The application relates to the whole of the existing CSIRO site.

(5) There is no specific Government policy for this area and the normal statutory
provisions apply.

BILLS - PROCLAMATION
Part Proclamation

913. Mr COWAN to the Premier:-

Which Bills that were passed by Parliament before the start of the current
parliamentary session -

(a) have not yet been proclaimed;

(b) have sections that have not yet been proclaimed?

Dr LAWVRENCE replied:

(a) Child Welfare Amendment Act 1984
Secret Harbour Management Trust Act 1984
Boxing Control Act 1987
Stock (Brands and Movement) Amendment Act 1987
Pollution of Waters by Oil and Noxious Substances Act 1987
WA Marine Amendment Act 1987
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Workers Compensation and Assistance Amendment Act 1988
Education Amendment Act 1988
Spent Convictions Amendment Act 1988
Acts Amendment (Spent Convictions) Act 1988
Acts Amendment (Events on Roads) Act 1988
Change of Names Regulation Amendment Act 1989
Prisoners (Release for Deportation) Act 1989
Taxation (Reciprocal Powers) Act 1989
Coal Industry Superannuation Act 1989
Justices Amendment Act 1989
Evidence Amendment Act 1989
Companies. Securities and Futures Industries Legislation (Acts Amendment)
Act 1989
Local Government Superannuation Amendment Act 1989.

(b) Credit Act 1984 - Section 9 1(3) to be proclaimed
Mining Amendment Act 1985 - Sections 88 and 90 to be proclaimed

Acts Amendment (Water Authorities) Act 1985 - Sections 8, 12, 26, 29, 30,
33, 43, 68(a), 72, 73, and 94(a) to be proclaimed

Western Australian Exini Corporation Act 1986 - Section 42 and Schedule (2)
to be proclaimed

Fisheries Amendment Act 1986 - Sections 4 and 6 to be proclaimed

Mines Regulation Amendment Act 1987 - Sections 9 and 10 to be proclaimed

Evidence Amendment Act 1987 - Sections 9 and 10 to be proclaimed
Health Amendment Act 1987 - Sections 4(d), 83 and 90 to be proclaimed

Industrial Relations Amendlment Act (No 4) 1987 - Section 7(1) to be
proclaimed

Road Traffic Amendment Act (No 2) 1987 - Section I11 to be proclaimed

Acts Amendment (Land Administration) Act 1987 - Part IX to be proclaimed

In view of the number of outstanding Bills which have yet to be proclaimed in
full or in part I am having inquiries made in establishing why this has
occurred. When I receive the information I will advise the member in writing.

TREASURY DEPARTMENT - BUDGET, MANAGEMENT SERVICES ITEM 13
Other Staffing Costs - Consumable Supplies

943. Mr MacKINNON to the Premier:

(I) Would the Premier detail for me the Other Staffing Costs totalling $44 282 for
1988-89 and $173 118 for 1989-90 as listed in the answer to question 735 of
1990?

(2) Would the Premier also detail for me the consumable supplies which made up
the total of $8 427 for t988-89 and $41 609 for 1989-90?

Dr LAWRENCE replied:

(1) 1988-89 1989-90

Other staffing costs
Travel 24 922 121 509
Aircraft charter 16 100 27 767
Taxi fares 2767 3387
Staff training 342 2 489
Eyesight testing 151 301
Fringe benefits tax - 17725
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(2)

Consumable supplies
Stationery 2215 4539
Library acquisitions 1 203 4 412
Consumnables 979 9 156
Gifts 37 2511
Entertainment 3 508 19064
Petty Cash 485 1 927

The 1988-89 figures relate only to expenses from 1 March 1989 when
Treasury assumed responsibility for the ministerial office costs. Prior to 1
March 1989, the costs were paid out of the TIDA budget.

ASBESTOS - DELANEY, MER E.
Asbestos Roof Advice

982. Mr MENSAROS to the Minister for Health;

(1) Has the Health Department received a letter from Mr E. Delaney of 56 Alver
Road, Doubleview, requesting advice about a possible health hazard
emanating from his home which has an asbestos roof?

(2) If so, will the Minister instruct the department to give a speedy reply to
obviate the anxiety of my constituent and his family, understandably based on
recent publicity on this subject?

Mr WILSON replied;

(1) Yes.

(2) 1 am advised that a reply has recently been sent to Mr Delaney.

STATE GOVERNMENT INSURANCE COMIVSSION - STATE ENERGY
COMMISSION

Western Collieries Ltd $15 million Prepayment - Spedley Securities Ltd
991. Dr TURNBULL to the Minister for Finance and Economic Development:

In respect of the evidence which has been given at the hearings, which are
being held in Sydney by the liquidators of Spedleys I ask -

(a) can the Minister confirm that the $15 million paid by the State Energy
Commission of Western Australia to Western Collieries, (ostensibly
for the forward purchase of coal) but which was then paid into
Spedleys, was actually advanced to SECWA by the State Government
Insurance Commission (as reported in The Australian on 15 June
1990);

(b) will the Minister confirm that the SGIC was used as a conduit for the
Government to deliver money, through SECWA on to Spedleys and on
to Rothweils?

Mr TAYLOR replied;

(a) The SOIC did not advance funds to SECWA to pay $15 million to Western
Collieries.

(b) The SGIC was not used as a conduit for the Government to deliver funds
through SECWA on to Spedleys and on to RothweUs.

STATE ENERGY COMMISSION - DOMESTIC CONSUMERS
Power Disconnections - Unpaid Bills

L004. Mr COURT to the Minister for Fuel and Energy;

(1) How many domestic customers of the State Energy Comnmission of Western
Australia have had their power disconnected for non-payment of bills in the
1989-90 financial year?

(2) Of these people, how many were low income consumers who qualify for the
conmmission's rebate?
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(3) How many of these qualify for the dependent child rebate?
Mr CARR replied:

(1) The number of domestic cusromers that have had their power disconnected for
non-payment of energy bills in the 1989-90 financial year in the metropolitan
and country areas totalled 8 563,

(2) 0Of these people the consumers that qualified for SECWA's rebates totalled
approximately 1 800 (estimate based on historical ratios).

(3) The number of consumers that qualified for the dependent child rebate
totalled approximately 1 632 (estimate based on historical ratios).

MINING - SAFETY STANDARDS
South African Gold Mines - Western Australian Improvements Study

1008. Mr COURT to the Minister for Mines:

(1) Following the release of the Government's report on mining industry safety,
will the Department of Mines officials examine safety standards, in South
Africa's underground gold mines to see if any improvements can be made in
Western Australia?

(2) If yes, how would that study be implemented?

Mr CARR replied:

There has been and continues to be an exchange of technical information on
mining and safety matters between the Department of Mines and the
regulatory and industry bodies in South Africa. There will be further
opportunity for exchange on these issues at the forthcoming international
Minesafe Conference to be held in Perth in September at which South African
interests will be represented.

STATE ECONOMIC STRATEGIES COUNCIL - MEMBERS

1017. Mr COURT to the Premier:

(1) Who are the current members of the State Economic Strategies Council?

(2) How many meetings has this council held since its formation?

Dr LAWRENCE replied:

(1)-(2)
1 have announced that I will be chairing the State Economic Strategies
Council. I have also made it clear that it will only be constituted after
widespread consultation with the business community, the trade union
movement and other interested parties. That process is proceeding and I
expect to announce membership of the council within six weeks.

POWER - GRID SYSTEM CAPACITY
Megawatt Hours

1026. Mr MENSAROS, to the Minister for Fuel and Energy:

(1) What is the total capacity of the grid system expressed in megawatt hours?

(2) What were the peak loads expressed in megawatt hours supplied from the grid
system and at what times during the recent cold days?

Mr CARR replied:

(1) The grid system capacity is 2 250MW (megawatt).

(2) The peak loads from 25 June 1990 to 3 Juily 1990 were -

Monday 25 June 1990, 1815MW at 6.05 pmn
Tuesday 26 June 1990, 1802MW at 6.00 pmn
Wednesday 27 June 1990, 1826MW at 6.00 pmn
Thursday 28 June 1990, 1765MW at 5.55 pmn
Friday 29 June 1990, 1762MW at 6.00 pm
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Saturday 30 June 1990, 1677NM at 6.00 pm
Sunday 1 July 1990, 1575MW at 6. 10 pm.
Monday 2 July 1990, 1852MW at 6.07 pmn
Tuesday 3 July 1990, 181 8M at 6.00 pm

QUESTIONS WITHOUT NOTICE

JARMAN, MR HARRY - INTERNATIONAL TOTALISATOR SYSTEMS
Involvement

231. Mr CLAR.KO to the Minister for Racing and Gamning:

(1) Does the Minister recall in answer to a question without notice last evening
saying, "I1 had no knowledge of Mr Jarman's involvement in ITS until I read
about it in the media recently"?

(2) Does she also recall in answer to a later question without notice saying, "of
course I discussed these matters with Mr Jarman; the member should ask him
whether that had a bearing on his decision to resign"?

(3) Did she discuss Mr Jlarmnan's involvement with International Totalizator
Systems prior to or at the rime of Mr Jarman's resignation?

(4) If not, what matters of a nature relating to conflict of interest did she discuss
with MrlJarman?

Mrs BEGGS replied:

1 do recall what I said last night and what I was referring to when I said I had
discussed certain matters with Mr Jarmnan was the allegation of conflict of
interest with Dynamic Business Resources Pty Ltd and Fairplay Newspaper
and Printing Works Pty Ltd. F repeat I had no knowledge of Mr Jarman's
involvement with UTS.

RURAL & INDUSTRIES BANK OF WESTERN AUSTRALIA - ANNUAL
REPORT

232. Mr GRAHAM to the Treasurer:

(1) Is it correct that the R & I Bank released details of its annual report late this
afternoon?

(2) If so, is the Premier able to commnent on the outcome?

Dr LAWRENCE replied:

As some members may be aware the R & I Bank released its annual report
about half an hour ago. I understand the R & [ Bank arranged to brief the
Opposition leaders about its operating result. The result incorporates
significant provisions for bad and doubtful debts and a reassessment of the
value of the bank's Bond portfolio. The decision was taken independently by
the bank; a bank which in recent times has seen a major change in its
management structure. The R & I Bank continues to have solid backing and
its future outlook is good despite today's announcement of a $98 million loss.
The result is not unexpected as many financial institutions, including major
trading banks, have suffered a downturn in the last few years.

With the restructuring of the R & I Bank's management, the board has
decided to absorb all of its problems in the one year and thus prevent
successive years of poor results. It is a totally responsible action on the part
of the bank.

Several members interjected.
Dr LAWRENCE: This will allow the R & I Bank to have a clean slate, to draw the

line and to ensure that its solid performance returns to the State of Western
Australia -
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Several members interjected.

The SPEAKER: Order!

Several members interjected.

Mr Court: When you announced the results last year, exactly the same speech was
read out.

The SPEAKER: Order!

Dr LAWRENCE: Are members opposite suggesting that the bank should have done
otherwise than it has? Are they suggesting it should have taken some further
course of action?

Several members interjected.

The SPEAKER: Order! This is not the way we conduct questions without notice.
What we have endeavoured to do over the last few weeks, and I believe we
have done it successfully, is to have as many questions and answers as
possible. That is not achievable without the goodwill of all members in this
place. If members persist in interjecting over and above the Minister giving
an answer we will not achieve that aim. I ask for the cooperation of members

Dr LAWRENCE: It is absolutely imperative that all members of this House stand
behind the R & I Bank's decision and that they indicate to the community as a
whole that the bank has behaved with the utmost professional integrity, and
that the new management and new board have taken decisions which are in
the best interests of the bank and its future performance, If members opposite
have any doubts about that I suggest they take advantage of the briefings
which will1 be offered by the R & I Bank at its instigation.

Several members interjected.

Dr LAWRENCE: Are members suggesting that members of the calibre of Mr
Eastwood, a new member of the board, would take this sort of action without
the most carefual scrutiny of the future of the bank? It is important to reiterate
in this House that the bank has already indicated that its returns for the first
few months of its new financial year are very promising indeed and it is
performing strongly. It has taken the prudent course of action of writing
down those bad and doubtful debts, and in this economic climate that is the
proper course of action to take. I believe that Western Australians can and
will continue to have confidence in the R & 1 Bank. It is under new
management, it has the backing of the State Government, a 1OO percent
guarantee, and the full support of the Reserve Bank.

Today's announcement paves the way for a better future for the R & I Ban,
and I know that is the belief of the chairman of the R & I Bank, the new
managing director and the new board. To suggest otherwise in this House is
to undermine the confidence that the people of Western Australia might have
in the bank and to register a vote of no confidence in the board and the
management of the R & I Bank.

It is not a result which any of us can be pleased with, but it is an honest and
reasonable result and one which does nor undermine the R & I Bank's
position in this State. In fact, I believe tie bank can look forward now to an
extraordinary performance in Western Australia. Under its new management
and new structure we, as a State, will ensure that we have a very strong bank.

RURAL & INDUSTRIES BANK OF WESTERN AUSTRALIA - LOSSES
233. Mr COWAN to the Treasurer:

(1) With reference to the R & I Bank's losses, can the Treasurer advise the House
where those losses were incurred?

(2) Can she give an assurance to small investors and borrowers that they will not
have their accounts reviewed in a manner that will either decrease income
earned on interest or increase their level of debt servicing?
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(3) How long will it be before there will be no provision for such large, bad and
doubtful debts in the bank's reports?

Dr LAWRENCE replied:

I have an assurance from both the chairmnan and the managing director of the
R & I Bank that the provision for losses - we should make it clear that that is
what it is - and both the specific and general provision for bad and doubtful
debts essentially relate to its corporate lending. Some of those losses are of
very ancient heritage and the bank has taken the responsibility now of taking
all those losses on the chin. It has given me a strong assurance that small
investors and borrowers will not be penalised. Its profit for the first two
months of this financial year is very substantial. It recognises its very
significant responsibility to small borrowers and to small investors of the bank
and it regards that as one of its areas of great strength.

My understanding is the bank will nor be increasing its charges for debt
servicing beyond that which might be expected in the current economic
climate. It certainly regards its future this financial year as very healthy
indeed. I suggest again that members opposite who want specific assurances
from the bank should seek them directly and should peruse the Press releases
and other material which will be provided in the'public arena by the bank.

LAND - BURNS BEACH
Freeho (ding of Leasehold Land

234. Mrs WATKINS to the Minister representing the Minister for Planning:

Would the Minister advise the House of the progress made thus far on the
question of the conversion of Bums Beach leases to freehold?

The SPEAKER: Order! As this question is addressed to a Minister who is
representing a Minister in another place, I ask whether some notice has been
given of the question.

Mrs B EGGS replied:

Yes, Mr Speaker, notice has been given.

The Minister in the other place has advised me that Cabinet recently
confirmed its intention to proceed with the freeholding of the leasehold sites
at Bums Beach. Most lessees will be able to convert their leases for the cost
of the provision of services such as water, sewerage etc. This will represent a
saving to many people, mainly seniors or long term residents, of in the order
of 50 per cent discount on the land. Those people not qualified for a
concession will be able to convert their lease at fair market values. The City
of Wanneroo has agreed to the Government's undertaking the development
and has relinquished its interest in it. Development is expected to be well
under way this financial year. Special consideration has been given to
ensuring that seniors in particular are not disturbed by the conversion process.
both financially and in tenns of the quiet enjoyment of their home.

JARMAN. MR HARRY - PUBLIC SERVICE COMMISSION INQUIRY

235. Mr CLARKO to the Minister for Racing and Gaming:

(1) When did the Minister first become aware of the Public Service Commission
inquiry into Mr Harry Jarrman's links with Totalisator Agency Board
offshoots, Fairplay Newspaper and Printing Works Pty Ltd and Dynamic
Business Resources Pry Ltd?

(2) Why was this inquiry ordered?

(3) Why was the inquiry kept secret?

(4) When is it likely that this inquiry will be completed?
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Mrs BEGGS replied:

1 became aware of the inquiry when I took over as Minister for Racing and
Gaming in Febmuary this year. It was not a secret and the member has been
advised of that before in this place when he has asked previous questions. I
do not intend, nor did the previous Minister, to make statements that will add
to a lot of conjectue about whether there was a conflict of interest.

Mr Macinnon: How can it not be a secret when you did not announce it?

Mrs B EGGS: There was nothing to announce.

Mir Macinnon: There was an inquiry into Mr Jarman's possible conflict of interest
and the Minister does not think that was worthy of announcement?

Mrs BEOGS: We were not tailking about individuals but about practices.

Mr Macinnon: Exactly.

Mrs BEGGS: The matter was referred to the Public Service Commission for advice
to the previous Minister and now to the present Minister.

Mr Macinnon: It was kept secret until ferreted out by the media.

Mrs B EGGS: I do not see it as a secret.

Mr Macinnon: It is when you do not tell anybody.

Mrs B EGGS: The previous Minister referred the matter to the Public Service
Commission for advice as to whether practices at the TAB constituted a
conflict of interest.

Mr Macinnon. That is a pretty important question, is it not?
Mrs BEGGS: Yes. That is the reason for the inquiry.

Mr Macinnon: Why keep it secret.

The SPEAKER: Order!

Mrs B EGGS: When I have evidence there is a conflict of interest, of course action
will be taken. I responded to this question last night.

Mr Macinnon: Not this one, you did not.

Mrs BEGGS: A similar one.

WOOD STOVES - SLOW COMBUSTION STOVES BAN
236. Mr P.J. SMITH to the Minister for the Environment:

Does the Government plan to ban slow combustion, wood burning heaters?

Mr PEARCE replied:

My office and the Environmental Protection Authority has received a number
of phone calls from people concerned about this matter following a front page
story in the Daily News of 28 June, headed "Wood stoves poison threat." The
lead paragraph said that slow combustion stoves were adding deadly toxins to
Perth's atmosphere. That is not strictly true. We have no plans to ban wood
stoves.

The point is that during the current cold snap people are turning to a whole
range of heating mechanisms all of which add pollution to the atmosphere.
Those who live in high-rise land in the city, or those coming into the city on
finie but cold winter mornings notice the brown pollution haze hanging over
the edges of the city. That pollution haze mostly comes from motor vehicles
and not from things such as wood staves. However, it is the case that if wood
stoves are not properly installed or operated they can be dangerous to people
using them and do add unnecessarily to the pollution of our atmosphere.

Mr Omodei: Is it true that the Government will burn another 750 000 tonnes of coal
at the Kwinana power house? Is the Minister concerned about that pollution?

A75401-12
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Mr PEARCE: Yes, I am. That is why I am on the record as saying that we ought to
be burning gas instead of coal in a whole range of ways and why I have been
subjected to intense criticism from the member's side of the Parliament about
that.

Several members interjected.

The SPEAKER: Order!

Mr PEARCE: I wish the Opposition would get its act together regarding this matter.
Maybe all Opposition members can agree that wood stoves are safe if
properly used, which is the message I am putting out this evening. If people
are concerned about their wood stoves posing a threat to them or to the
environment the EPA is prepared to give advice to householders or installers
on the proper way to install wood stoves so that they do not threaten the
environment or the people who operate them.

CASINO CONTROL COMMITTEE - MEMBERS
Company Business Dealings Concern

237. Mr CLARKO to the Minister for Racing and Gaining:

(1) What are the concerns of the Minister as reported in The West
Australian of 30 June 1990 when she was reported as saying she
would be very concerned if a menmber of the Casino Control
Committee had held a position on the board of a company which had
commercial arrangements with the Casino operators?

(2) Has the Minister taken action to check whether any such position was
held by any member of the Casino Control Committee?

(3) If so, what action.

(4) Other than Mr Jarman, have any other members such a business
involvement?

Mrs BEGGS replied:

(1 )-(4)
The comment I made to the media, I think the member said on 30 June, was
that I would be concerned -

Mr Clarko: "Very concerned."
Mrs BEGGS: Concerned, or very concerned, if there were any suggestion that any

member of the Casino Control Committee - which, of course, does not exist
any more because of the Gaming Commnission legislation and is now actually
the Gamning Commission - were 'involved in a company having business
dealings with the Casino and was able to influence decisions. I am quite
satisfied that Mr Jarmnan's position with ITS did not have any influence on the
operators of the Casino in their decision to purchase equipment from ITS.

Mr Macinnon: Is that not pre-empting the inquiry?
Mrs BEGGS: No, I am saying that 1, personally think that - and I am allowed to have

a personal opinion.
Mr Macinnon: I would have thought the Minister would wait for the inquiry

because she told us previously that she had no idea atnd that was why she was
having an inquiry - she did not know about it until the other day.

Mrs BEGGS: I did not know about it, did I?
Mr Macinnon: How come you are now so confident?
Mrs BEGGS: I am talking about an individual and how the Casino Control

Committee operated. I have asked the Public Service Commission to
investigate whether Mr Jarman's being a director of a company that had
commercial dealings with the owners of the Casino constituted a conflict of
interest.
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Mr Macinnon: Do you not believe it does?

Mrs BEGGS: That is my personal view.

Mr Macinnon: But you do not have grounds on which to base that.

Mrs BEGGS: I have to be guided by the regulations of the Public Service
Commission. The member for Marmion asked what action I had taken. I
have taken no action because I am awaiting a report.

Mr Macinnon: Have any other members of the Casino Control Committee got
commercial interest?

Mrs B EGGS: If the Leader of the Opposition wishes to ask me a question he should
stand on his feet and ask it.

Mr Macinnon: Which other members of the comm-ittee have outside interests; any?

Mrs BEGGS: The Leader of the Opposition is very rude, even to his own members.
The member for Marmion has asked a question that I am endeavouring to
answer and he continues to interject in the most childish way.

Mr Lewis: Come on mum, that is not fair!

Mrs BEGGS: He behaves like a naughty child.

Mr Macinnon: I am repeating the final question the member for Marmion asked the
Minister; "Have any other members 2'

Mrs BEGGS: The Leader of the Opposition has not asked the question.

Mr Macinnon: The member for Mannion did.

The SPEAKER: Order!

SCHOOLS - LAKELAND IGH SCHOOL
Comm unity Recreation Facilities

238. Mr THOMAS to the Minister for Education:

Has the Government any plans to provide further recreational facilities at
South Lake?

Dr GALLOP replied:

Yes. The State Government has entered into an agreement with the City of
Cockburn to provide a recreation centre at the new Lakeland High School.
The facility includes a gymnasium, commuunity hail, youth centre, aquatic
centre, kiosk, foyer, creche and meeting rooms which will be shared by the
school and the communuty.
The City of Cockburn is paying over $2 million and the State Goverrnent
almost $1 million on top of funds normally expected to be spent on a new
school. The extra State Governmnent funds are coining from the outer
metropolitan facilities fund established to fulfil an undertaking made during
the 1989 election campaign. As Minister for Education I am pleased to see
integrated community use of school facilities. This is the most rational use of
resources and makes facilities available to students in new outer metropolitan
schools that would not otherwise be available. There are also substantial
educational benefits in closely integrating the school and the comnmunity.
Parents and other members of the community are more likely to identify with
the school and to contribute to school activities if they also use the facilities of
the school.

I believe that Lakeland High School has a bright future, and I wish all staff,
students and parents well in this exciting new project. I would also like to
thank the member for Cockburn for his continuing interest in the Lakeland
High School and for keeping me informed on issues affecting it.

RURAL & INDUSTRIES BANK OF WESTERN AUSTRALIA - LOSSES

239. Mr HOUSE to the Treasurer:

In respect of the losses incurred by the R & I[Bank -
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(1) Has the R & I Bank identified how those losses occurred?
(2) Is any director or senior executive of the R & I Bank responsible for the loan

approvals that resulted in losses to the bank?
(3) If such persons can be identified, will the Treasurer assure the House that if

those persons still hold public office their appointments will be terminated
forthwith?

Dr LAWRENCE replied:

The R & I Bank has indicated in its annual report, in discussions with the
Government, and in the media today, as I indicated earlier, that the majority Of
the losses were incurred in the corporate loans sector. I note that this morning
Mr Fowler from Westpac Corporation gave a very general analysis of the
problems that all banks face in the area of their corporate loans portfolio.
Many of the banks have found that the assurances they have been given about
the security of those loans have proved not to be accurate. Mr Fowler referred
to two factors which influenced those losses: First, that in some cases ethics
were set aside; second, that banks had made some decisions that clearly did
not prove to be sound in the long term. As I read the chairman's report this
afternoon, he is of the view that the bank had not been sufficiently pmudent in
that area; that loans had been made without the necessary care, in some cases,
and that the bank took full responsibility for those problems.

Mrt Court: That is exactly what you said last year.

Dr LAWRENCE: These are the assurances given by the bank. This is what the bank
has put in its annual report, and these are the decisions which have been
conveyed to us. One of the important principles, which I am sure members
opposite all endorse, is that banks should be at arm's length from
Government. That is precisely the position that this Government has adopted.

Several members interjected.

The SPEAKER: Order!

Dr LAWRENCE: The bank has taken a new direction. In particular, I have been
advised by the Deputy Premier that the bank has appointed a new director of
corporate services and a number of other new directors. I do not know
whether any individual was responsible for these losses and bad debts, and in
any case it is not my function to appoint or to dismiss officers of the bank.
That is the function of the managing director and the board.

Mr House: But the Government appoints the directors of the R & I Bank.

Dr LAWRENCE: On their advice. I am suggesting that I do not directly intervene in
those appointments, and neither should 1. 1 will certainly make inquiries of
the bank -

Several members interjected.

The SPEAKER: Order! I indicate that if the interjections continue, with no
recognition of my calls for order, I will just slip out of the Chair.

Dr LAWRENCE: The critical point is that the losses have occurred. The bank has
drawn a line under them. It has restructured its manr~gement altogether. It has
employed and recruited some very senior and competent banking people from
around Australia. The details of those appointments are contained in the
annual report. If the member who asked the question has any specific reason
to believe that an individual was in some way responsible or was in
dereliction of his or her duties, clearly I want to be informed about that matter
and I will certainly make inquiries of the bank along those lines.

The important thing is that the appointment of a new board, a new managing
director and a new management structure will ensure that the bank is unlikely
in the future to make the mistakes of the past in relation to its corporate loans
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sector. I understand from the bank that some of chose bad debts are of very
long standing, and the bank has taken a very brave course of action in
bringing them all to book at once rather than spreading them over a couple of
years, which might have given them a better appearance.
SESDA BILL - MEMBER FOR KINGSLEY'S COMMIENTS

240. Dr WATSON to the Minister for Productivity and Labour Relations:

Can the Minister advise whether the member for Kingsley's comments in The
West Australian of 4 July reflect the current view held by employers about the
SESDA legislation?

Mr TROY replied:
I thank the member for the question. I am aware of the report referred to by
the member. I understand the member for Kingsley is quoted as saying that
the Liberal Party is in favour of industry-driven training "but not when
employers could not control its direction'. The position adopted by the
member in reflecting the Liberal Party's position is most disappointing and is
certainly not supported by the industry training councils, nor by the majority
of employers in this State. The Liberal Party does not seem to understand that
training development is an issue that attracts broad employer, employee and
union support and agreement.
Industry in this State is most concerned at the prospect of the SESDA Bill
being deferred or amended to the point where urgently needed training reform
will be further delayed. During the past 24 hours I have received copies of
letters that have been flooding in to Opposition members urging their support
for the SESDA Bill. My office has received copies of 15 of those letters,
which are from the industry employment and training councils of the
construction industry, local government, the printing industry, the food
processing industry, the textiles, clothing and footwear industry, the retail
industry, the furniture industry, the automotive industry, the forest industries,
the plastics and rubber industry, and the tourism industry; and from Cecil
Bros, incorporating Betts and Betts and Pearse and Swan; Worths; David
Gray and Co Pry Ltd; and Wills Industries. Were the Liberal Party serious
about retrieving its position with employers, it would heed that lobby. I
understand that a list of those letters has been forwarded to the Opposition,
and I will be happy to hear of any other correspondence in this vein which has
been received.

PORTS AND HARBOURS - BOAT PEN AND MOORING FEES
Two Ministerial Committee Inquiries

241. Mr McNEE to the Minister for Transport:
(1) Why has the Minister appointed two ministerial committees to investigate the

futue level of boat pen and mooring fees, and management issues,
particularly when the membership of both committees is identical, comprising
Government officers and a member of Parliament, except that the first
committee includes Western Australian Fishing Industry Council Inc
personnel and the second committee includes charter boat operators and
owners personnel?

(2) Why did the Government not appoint one commnittee member who is
representative of all aspects of users, which would be a more logical, practical
and less costly method of inquiry?

The SPEAKER: Order! I want to point out again that this is yet another example of
a question which should not have been asked in that form. I will ask the
Minister to decide whether to answer it, but I ask again that members at least
read the Standing Orders in respect of the framing of questions and try to fit in
with the Standing Orders, because it is obvious that no effort has been made in
this case.
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Mrs B EGGS replied:

Ir is my view, which is supported by the Department of Transport and the
Department of Marine and Hiarbours, that the issues facing charter boat
operators and owners are different from those issues facing the Western
Australian fishing industry people who use these facilities. For that reason,
we wanted to establish two committees which could examine the problems
separately so that the issues would not be confused. The fishing industry,
particularly the wet line fishing industry, is facing up to some very serious
problems. We understand that the case that the industry will be putting in
respect of boat pen and mooring fees will be quite different from the issues
facing charter boat operators and owners. For that reason, we decided it
would be better to keep the two interests separate.


